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Current Copics. 


By strict judicial interpretation of a stat- 
ute, the Supreme Court of the State of Kan- 
sas has reached the conclusion that a man 
who killed his wife in that commonwealth 
may inherit her property, and even though 
the crime was committed for the purpose of 
obtaining the property. The decision was 
rendered in the case of Millie McAlister v. 
J. P. Fair, Administrator of the Estate of 
Jane Brandt. Mrs. Brandt was killed by 
her husband in 1903, and is now under 
sentence of death, in the penitentiary. The 
deceased left a personal estate of $1,000, and 
the husband transferred his interest in it to 
G. A. Bailey, his attorney. The brothers and 
sisters of the deceased made claim to the 
estate, on the ground that a murderer should 
not be permitted to inherit the property of 
his victim. In its decision the court says: 
“The power to declare the rule for the descent of 
property is vested in the Legislature, and where it 
has provided in plain and peremptory language that 
a husband shall inherit from his deceased wife, and 
no exception is made on account of criminal conduct, 
the Court is not justified in reading into the statute 
a clause disinheriting a husband because he feloni- 
ously killed his intestate wife for the purpose of 
acquiring her property.” 

This being the cage, it would be clearly in 
the interest of good morals for the legisla- 
ture of Kansas to lose no time in changing 
its laws so that there shall be no question 
about the inability of a murderer to inherit 


janything, save justice for his crime. 














How strange, indeed, is the psychology of 
murder, was startlingly illustrated a few 
days ago, when an assassin, John C. Ham- 
mond, for whom the police of the whole 
country had been looking for many months, 
walked into the central police station in Al- 
bany, quietly gave himself up and coolly 
confessed all the details of the crime for 
which he was wanted. The deed was a pe 
culiarly atrocious one, the victim, his wife, 
being choked to death in their lodgings and 
her body packed into a trunk and left there, 
although elaborate precautions had been 
taken by the murderer to prevent the odor 
of decaying flesh from being detected by the 
other inmates of the house where the crime 
was committed. Having secured several 
days’ start of the authorities in his flight, it 
is perhaps not strange that the criminal sue- 
ceeded in effecting his eseape. It is remark- 
able, however, that he so long eluded the vigi- 
lance of the authorities, and that fact is proof 
either of his deep cunning, or of the inea- 
pacity of the police authorities. Just when 
verybody had either forgotten about the 
‘rime or had reached the conclusion that the 
‘riminal never would be brought to the bar 
f justice, he comes to the city and quietly 
surrenders, with the apparent certainty of 
roing to the electric chair. That this mur- 
derer should thus voluntarily give himself 
into the hands of the authorities to be dealt 
with according to lew, when, apparently, he 
might have continued to elude them as he 
uad so long done, is a strange, a remarkable 
wing. It would seem to be capable of ex- 
‘ianation only by the mental condition of 
he criminal, upon whom the effect of several 
nonths’ wandering about the country, even 
is far as Alaska and back, seems to have been 
uch as to completely unnerve him. As a 
result of his efforts to elude capture, the mur- 
lerer reached that psychological condition 
wherein every ordinary circumstance, each 
(rifle light as air, only served to accentuate 
is fear and dread of being captured, until 
ie was almost beside himself. 


Determining 
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many times to settle down and live a quiet 
life with what was left of the savings of his 
dead wife, the possession of which consti- 
tuted the motive for the crime, he was un- 
able to do so, but must continue to wander, a 
fugitive, an outcast, hounded and hunted, 
more by his own conscience than by the auth- 
orities. And yet, so far as can be seen or 
conjectured, he might have been able to elude 
the police for an unlimited time. Finally, 
he reaches the mental condition which impels 
him to invite the very capture which he had 
so long and successfully prevented. One 
would suppose he might better have gone and 
hanged himself, but probably he lacked the 
moral courage necessary to do that; and yet 
it required much courage to surrender him- 
self, with death as his portion. Looked at 
from any point of view, the denouement is 
remarkable. Verily, truth is stranger than 
fiction. 


The right to sign another’s name to a rail- 


road ticket which had been sold by one pas- 
senger to another was affirmed by the Su- 
preme Court in the First Judicial Depart- 
ment, this State, recently. This decision, 
which is one of the first of its kind, sets a 
precedent in the matter of the exchange in 
railway tickets which affects a very large 
number of passengers. The decision was 
made by Mr. Justice Leventritt, in the case 
of Archibald C. Newburn, who was accused 
of having forged the name of George E. 
Whitcomb to a railroad ticket. Whitcomb 
was the original purchaser of the ticket, and 
sold it to Newburn. The ticket called for a 
round trip between New York and Indianap- 
olis, Ind., over the New York Central, “ Big 
Four ” and Lake Shore railroads. ,. Newburn 
was arrested in New York, where he had 
signed Whitcomb’s name to the ticket. The 
court held that the mere sale of the ticket car- 
ried with it the right of the purchaser to sign 
it in the name of the person from whom it 
was purchased. Should this case be carried 
up to the highest court, and there decided 








against the railroads, it will permanently 
settle a long-mooted question. It has been, 
all along, a matter of doubt on the part of 
many lawyers whether the railroads could 
succeed in their contention that a ticket 
which was signed by the purchaser was not 
transferable, and that a subsequent purchaser 
signing it in the name of the original pur- 
chaser was guilty of the crime of forgery. 


“ Elasticity of Written Constitutions ” is 
the subject of a learned and thoughtful 
article contributed by By Hannis Taylor to 
the February number of the North American 
Review. It has become a habit among politi- 
cal writers to expound as absolute truths cer- 
tain dogmas embedded in our constitutions 
which, in fact, embody only half truths. At 
the head of that list stands the dogma that 
the legislative, executive and judicial powers 
of government are separate and distinct. But 
in point of fact the separation between the 
three cardinal powers of government is and 
must. be very imperfect. Nothing has been 
more difficult than to adjust the primitive 
constitutions of infant States to the ever- 
changing and expanding conditions of pro- 
gressive societies. The process of such 
adaptation is too refined for formal legisla- 
tion. Only judicial interpretation has been 
equal to that subtle task. Dr. Taylor illus- 
trates his theory by reference to the exper- 
ience of Rome and England, and to the neces- 
sity speedily felt by. the United States of 
adapting the Federal Constitution, by ju- 
dicial interpretation, to the ever-increasing 


| wants of a rapidly swelling population. Re- 


ferring to the problem now confronting the 
country through the existence of huge cor- 
porations, Dr. Taylor says: 


“No other department of government is so capable 
as the judicial of dealing with a problem whose com- 
plexity is us great as its influence is far-reaching. 
Our experience has demonstrated the fact that 
nothing so rapidly advances commercial and indus- 
trial interests as legitimate corporations, exercising 
normal powers according to law. The problem is 
how to protect such in their legal rights, and at the 
same time crush out the illegitimate and abnormal. 
After formal legislation has exhausted its limited 
resources, the ultimate solution of the problem will 
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still remain for the judicial power; the last decisive 
word must be spoken by the Supreme Court of the 
United States. When the growth of the jurisdiction 
of that tribunal is viewed as one unbroken develop- 
ment, is there anything in its history, taken as a 
whole, to disquiet us? When the intricacy and del- 
icacy of the mighty task which it has been executing 
for more than a century is calmly considered, must 
not the scientific jurist frankly admit that it could 
only have been performed through the agency of 
judge-made law—that agency which silently and 
safely expanded and adapted the primitive and un- 
elastic codes of Rome and England to the ever-in- 
creasing wants of progressive societies?” 





0: 
Need of an International Conference. 

Were there ever any doubt as to the need of a 
conference of the nations for the purpose of arriv- 
ing at a better understanding as to several questions 
of international law, the Russo-Japanese war should 
have dispelled such doubt. Nor were the unsettled 
questions which gave rise to disputes confined to 
the relations of the belligerents; in several instances 


the tension between the belligerents and neutrals | 
With the rapidly | 


approached the breaking point. 
increasing interdependence of nations, due to the 


modern organization of industry, there is an ever | 


increasing need of a definite agreemen'’t as to the 
rules governing international relations. That the 
need of definite rules is far greater now than when 
nations were to a great extent agricultural, and 
hence self-sufficing, and the means of communica- 
tion were such as to bring them rarely into con- 
tact with each other, is clear. This is merely an- 
other way of saying that there was by no means 
the same need of international law a few centuries 
ago that exists to-day. 

Nor is the close of a great war an inopportune 
time for an international conference. War always 
puts a severe strain upon law and lays bare the 
weak and faulty parts which until the test came 
were unnoticed. ‘The necessity for amendment is 
fresh in the minds of all. There has been a rapid 
accumulation of experience and to some extent a 
new spirit is prevalent. While the lesson of the 
cost of war is still fresh in the mind, nations are 
more impressed with the advisability of avoiding 
it and take more kindly to suggestions which look 
to ‘the attainment of this end. 

That we may the better appreciate the need and 
the opportuneness of the time for an international 
conference, it is fitting that we turn from general 
considerations to an examination of some of the 
specific questions which should receive the most 
careful thought of the conference and upon which, 
if possible, an agreement should be reached. 

Having in mind the experience of the recent war, 
there is little room for doubt that among the ques- 
tions to be discussed, concerning which there is ur- 








genjt need of a definite agreement, are the rights of 
belligerent vessels in neutral ports and waters, the 
extent to which the neutral may furnish them coal 
and provisions, the length of time tney may law- 
fully remain when not in urgent need of repairs in 
order to make them seaworthy, and under what cir- 
cumstances they should be required to disarm. 

The twenty-four-hour rule set forth by England in 
1861, and followed by it, the United States, and 
some other countries, is perhaps sufficiently definite; 
but as this rule has never been adopted by France, 
the question cannot be said to be satisfactorily set- 
tled. Remembering the amount of friction caused 
by the indefiniteness of the French rule. there would 
be a strong incentive to fix upon a definite one, and 
it is not unreasonable to suppose that a definite 
agreement could be reached. France would not be 
under the same temptation to adhere to her inter- 
pretation of her duty as when that interpretation 
enabled her to render very material assistance to 
a needy ally. The rule as to coaling, repairs and in- 
ternment followed by most of the neutrals during the 
recent war could profitably be crystallized into a 
definite rule of law. The rule as to the latter would 
then be substantially the same in naval warfare as 
it is in warfare on land, and there seems to be no 
good reason why it should not be the same, 

The Russo-Japanese war has also developed the 
fact that the limits of the right of visit and search 
should be more clearly defined. The need of some 
restrictions upon this right was proved by the acts 
of the volunteer fleet in the Red Sea. While there 
is no likelihood of reaching an agreement to sur- 
render the belligerent right of visit and search, 
there is a prospect of being able so to restrict the 
right that it will be far less annoying to neutral 
commerce. It would certainly not be unreasonable 
to restrict the area within which the right could be 
exercised, so that it might not be exercised at a 
distance of thousands of miles from the scene of 
hostilities, as was done in the recent war. A reas- 
onable radius within which the right might be ex- 
ercised could, we think, be agreed upon. The mails 
carried by regular mail steamships should be exempt 
from search, as interference with these causes a dis- 
turbance to neutrals’ business which is out of all 
proportion to the advantage likely to be derived by 
the belligerent. News that is of much use to the 
belligerent is now sent by cable or wireless teleg- 
raphy, not by mail. Nor should it be at “all im- 
possible to reach an agreement that ships leaving 
neutral ports in which there were consuls of the 
belligerents might be examined and a certificate fur- 
nished them such consuls, which would be con- 
elusive evidence Jthat they carried no contraband 
and would exempt them from search by the belliger- 
ent warships. Jhere is also need of a more definite 
agreement as fo what are contraband goods. To 
reach this agréerfent by the slow process of treaties 
between the different states will take too long and 
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the disputes arising in the meantime may result in 
wars. That a complete agreement will be reached 
which will be good for all time it is useless to hope, 
but it is not unreasonable to expect that substan- 
tial improvement can be made in the direction of 
greater definiteness. Upon this point the chances 
are at least sufficient to warrant the attempt. 

But of greater importance than revising the list 
of contraband goods is the establishment of an inter- 
national court for hearing and deciding upon ques- 
tions of prizes. At present the situation is this: 
the belligerents each establish prize courts and to 
these the property of neutrals, as well as that of 
the enemy, is taken, for the purpose of determining 
whether or not it has been rightfully captured by 
the warships of the belligerent whose court is decid- 
ing the question. When we consider the excitement 
which war always produces, the weight likely to be 
attached to interests as against abstract justice, and 
that the judge is virtually an interested party, it is 
useless to expect impartiality under such circum- 
stances. For, no matter how good the intentions of 
the judge he is but human; it is useless to ex- 
pect from human nature a character of service for 
which human nature was never designed. Inasmuch, 
therefore, as men do not make good judges in their 
own case, and as patriotic men aré too apt to make 
their country’s case their own case, it would seem 
that it is a mere matter of justice to neutrals that 
a court be established for the hearing of prize cases, 
in which the judges in a given case would not be 
citizens of either the belligerent or the neutral state 
which is concerned in the controversy. This would 
be no hardship or injustice to either party to the 
controversy and would increase immensely the 
chances of securing an impartial trial. 

There is nothing a priori unreasonable or imprac- 
tical about such a proposition, and it has justice to 
commend it. Nor does it seem likely that the pro- 
posal would meet with insurmountable opposition in 
an international conference. For states are grad- 
ually coming to see that their greatest interests are 
as neutrals, not as_ belligerents. And - state 
would not have the same incentive to oppose the estab- 
lishment of such a court that it has to avail itself 
of its present right to establish its own prize courts 
after it becomes a belligerent and feels, as belliger- 
ents generally feel, that its interests and perhaps 
its national existence are so endangered that it 
should yield no legal right, the exercise of which 
would be a substantial advantage to it at that par- 
ticular time. There may be some difference of 
opinion as to the details of this plan, but that it 
should be adopted in prineple seems entirely clear. 

Equally clear is it that there should be, in the 
interest of neutrals, an agreement as to the restric- 
tions which should be placed upon the right of 
belligerents to make use of submarine or floating 


mines. This is a relatively new question, and, 


though there has been considerable expression of 





opinion, there cannot as yet be said to be an estab- 
lished legal rule. To argue that the belligerent 
may sow the seas broadcast with these agencies of 
destruction, in the hope that the warships of the 
other belligerent may come into contact with them 
and be thereby destroyed, is to lose sight entirely 
of the fact that neutral commerce has some rights 
on the open seas which must not be wholly disre- 
garded. Such an extreme view is entirely unten- 
able. But what restrictions are to be placed which 
will at once preserve to the belligerent his legitimate 
right to injure his enemy and also to the neutral 
his rights upon the common highway of all natiotis, 
is a question in the settlement of which the neutral 
as well as the belligerent is entitled to be heard. 
Whether a settlement is reached by way of a com- 
promise or by either side yielding, it is important 
that a conclusion be reached so that each side may 
know the rights of both sides in advance, instead of 
being compelled to await a settlement of the matter 
until a controversy forces the question upon them 
and both are irritated and likely to appeal to the 
arbitrament of the sword. 

There is another standpoint from which this ques- 
tion of the legitimate use of floating or submarine 
mines may be considered, and that is’ from the 
standpoint of the rights of non-combatant enemies, 
Undoubtedly the belligerent has a right to resort 
to such means for the purpose of destroying his 
enemy’s fighting vessels, but has he the right to sub- 
ject the crews and passengers of the merchant ves- 
sels of his enemy to such dangers? To answer this 
question in the affirmative is to disregard the prin- 
ciple that war is a contest between states and to 
revert to the theory and praetice of barbarism. To 
one who is convinced that the change to the con- 
ception of war as a contest between the armed forces 
of the contending states, rather than between all the 
individuals, marks a distinct stage of progress in the 
laws and usages of war, a reversion to the old con- 
ception would be anything but gratifying. 

The right of belligerents to destroy neutral ves- 
sels, instead of taking them in for adjudication, has 
again been raised by the action of Russia in sinking 
the Knight Commander, The ‘thea, and The Hipsang. 
That extreme circumstances may excuse the exercise 
of so harsh a means of protecting the rights of 
belligerents has for some time been claimed, con- 
ditional, however, upon compensation to the neutral 
for his loss. Such was the decision of Lord Stowell 
in the case of The Acteon (2 Dodson, 48), and The 
Felicity (Ibid. 281). But as there is divergence of 
opinion and practice as to the facts which furnish 
the basis for the exercise of the right, and as it is 
contended by some that compensation is not neces- 
sary, it is evident that there is need of a definite 
agreement. Nor is the need of such agreement con- 
fined to the question of the right to compensation, 
it should include also provision for the ascertain- 
ment of this by an impartial tribunal. Though it 
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_ would of course be exceeding difficult, if not impos- 


sible, to fix in advance the circumstances justifying 
the right of destruction, agreement as to an equita- 
ble method of redress through an impartial tribunal 
should offer no insurmountable obstacles. At least 
this much should therefore be accomplished. 

The use of wireless telegraphy by neutrals in or 
near the zone of hostile operations presents a new 
and difficult problem, one concerning which there 
is need of an agreement for the purpose of avoiding 
friction and preserving, in so far as possible, the 
rights of both neutrals and belligerents. Though 
the pretensions of Russia were entirely untenable 
that she had the mght to treat as spies the news- 
paper correspondents seized on The Haimun, who 
were using this means of conveying intelligence, yet 
these pretensions serve to show the danger and in- 
convenience of having no legal provision governing 
the case. 

Scarcely less urgent, though not so new, is the 
need of determining the rights of belligerents over 
submarine cables owned by neutrals. This question 
was raised during the Spanish-American war, when 
Admiral Dewey cut the cable of the Eastern Exten- 
sion Company within the territorial waters of the 
Philippines. This company, which was neutral, 
owned the cable between Hong Kong and Manila. 
It demanded of the American government compensa- 
tion for its loss, and included in this the loss of in- 
come during the time the cable was cut. The Attor- 
ney-General of the United States replied that neu- 
tral property in enemy territory is, “from its 
location alone, liable to damage from lawful opera- 
tions of war, which this cutting is conceded to have 
been, and no compensation is due for such damage.” 
But this cannot be said to have established a rule. 
The question may fairly be said to be still an open 
one and is worthy the consideration of an interna- 
tional conference in the hope of reaching an agree- 
ment which will be at once equitable to both parties. 

We are aware that we have by no means ex- 
hausted the list of questions of international law, 
concerning which there is need of a more definite 
understanding, but we trust that we have called 
attention to a sufficient number to make it clear 
that the advantage to be gained by reaching an 
agreement with reference to some or all of them, 
and thus removing causes of friction and perchance 
of war, is ample to warrant the most serious effort 
of an international conference. 

West Virginia. University, Morgantown, W. Va., 
January, 1906. 

—Epwin MAXEy. 





20: 

A conveyance of land from husband to wife in 
the usual form, for a valuable consideration, though 
without words disclosing an intent to do so, is held, 
in Barnum vy. Le Master ([Tenn.] 69 L. R. A. 353), 
to vest in her a separate estate which she may 
transfer without his joinder or consent. 





CAN A COURT OF EQUITY CIRCUMVENT 
THE LAW? 


Can an attachment issue from an equity court and 
trustee funds which, by law, are exempt from the 
operation of a trustee process? Let us suppose the 
following case: A creditor holds a claim against a 
debtor for rent of certain premises, and the debtor 
has recovered a verdict in an action for personal 
injuries. Section 83 of chapter 157 of the Revised 
Laws of Massachusetts prohibits an attachment by 
trustee process of a judgment so long as the party 
is liable to execution thereon. The creditor has a 
claim which is clearly an action at law, namely, 
assumpsit, 2 common count of contract for rent 
or use and occupation; he goes to the equity court 
and obtains an order of notice restraining the pay- 
ment of the money. There is nothing of an equitable 
nature in his case, save his inability, because of a 
statutory exemption, to collect his money. The 
question to be decided by the court is an important 
one. Can a legal exemption be made by a court of 
equity an equitable possibility? That is, can a 
creditor who has nothing equitable in his bill of 
complaint, but his inability to collect because of 
legal obstacles, a right to a restraining order in 
equity and accomplish in equity what in law is im- 
possible because of a positive statutory prohibition? 
I think not. An equitable exemption must logically 
follow a legal exemption. That is, a person who 
cannot be compelled to answer in a law court to a 
trustee process cannot be legally held to answer in 
equity as an equitable trustee. A court of equity 
cannot be invoked to circumvent a law court. As 
was said by the court in Venables v. Rickenberg 
(152 Mass. 66): “It is conceded, as we understand, 
by the counsel for the plaintiffs, that but for the 
provision of the public statute (chap. 157, sec. 83) 
the debt due from the bank to Rickenberg could be 
attached by the plaintiffs by trustee process, and it 
must be inferred from the allegations of the bill 
that this debt is of such a nature that it could be 
attached by trustee process, by any person who has 
a similar cause of action on which he has a right 
to attach the property of Rickenberg. If section 83 
of chapter 157 of the public statutes is constitutional 
and valid, the plaintiffs cannot attach this debt in a 
suit on their judgment ‘ by trustee process or other- 
wise;’ if that section is void in its application to 
non-resident creditors, the plaintiffs can attach this 
debt by trustee process; under either view there is 
no jurisdiction in equity. The statute prohibits 
certain remedies to these plaintiffs for the collection 
of a debt due from an insolvent debtor in Massa- 
chusetts who has obtained his discharge. An at- 
tachment in equity is within the prohibition, and the 
statute cannot be avoided by a change in the form 
of proceedings” (Maxweli v. Cochran, 136 Mass. 
73). 

It is clear, from a critical examination of the 
authorities, that a legal exemption and prohibition 
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is also an equitable exemption; and equity cannot 
be invoked fo aid a plaintiff whose plain remedy is 
at law, and whose only equitable complaint is a 
legal prohibition or exemption. Equity cannot ex- 
tend the trustee to the extent of annuling a legal 
exemption. 

Jurisdiction in equity to entertain bills like this is 
expressly limited to bills to reach and apply “ prop- 
erty which cannot be reached to be attached or 
taken on execution in an action at law.” (Rev. Laws, 
chap. 159, sec. 3, clause 7). 

This means property which is of such a nature 
that it cannot be attached or taken on execution in 
@ suit at law (Venable v. Rickenberg, 152 Mass. 
66). 

The court, in Venable v. Rickenberg, says: “If 
the property in its nature is attachable by trustee 
process, a suit in equity cannot be maintained ‘to 
reach and apply it in payment of a debt of a special 
kind, which, by the statutes, cannot be collected by 
an attachment of this property, either by trustee 
process or otherwise. Legal causes of action which 
cannot be prosecuted by trustee process cannot be 
prosecuted in equity to reach property, in its nature, 
attachable by trustee process, because trustee pro- 
cess will not lie. To hold otherwise would be to 
contravene the will of the legislature. For the same 
reason, if it be true that the Revised Laws (chap. 
189, sec. 31, clause 5) do not leave the plaintiff in 
this case any adequate remedy at law, equity cannot 
supply the deficiency ” (Schlesinger v. Sherman, 127 
Mass. 206; Enery v. Bidwell, 140 Mass. 271; Wilson 
v. Martin Fire Alarm Co., 149 Mass. 27). 

In Emery v. Bidwell (supra) the court says: 
“Nor can the bill be maintained under the Public 
Statutes (chap. 151, sec. 2, clause 11) to reach and 
apply property which cannot become as to be at- 
tached, where the property is such in its nature that 
it can become as to be attached by trustee process 
which is the proper remedy for that purpose.” 


In Schlesinger v. Sherman (supra) the court 
says, page 208-9: “If the property or right in ques- 
tion can be reached either by attachment or execu- 
tion at law, there is no ground for resorting tc 
equity; and the jurisdiction in equity is limited by 
the statute to such property or rights as can neither 
be attached or taken on execution at law.” 

And, finally, in the case of Haman v. Brennan (170 
Mass. 407) the court, referring to Venable v. Rick- 
enberg, says, per C. J. Field: “In Venable v. Ricken- 
berg (152 Mass. 64) the suit was upon a judgment, 
and the attempt was made to reach in equity, a debt 
due to the defendant, which was of a nature to be 
attached by trustee process. The bill was dis- 
missed on the ground that the property to be 
reached was in its nature attachable by trustee 
process.” 

In the case of Bennett v. Sweet (171 Mass. 600-1) 
Chief Justice Field says: “ That a verdict of per- 
sonal injuries before judgment has been entered 





upon it is not property which can be reached in 
equity.” 

A verdict of personal injuries before judgment 
has been entered upon it is not property which can 
be reached in equity (Bennett v. Sweet, 171 Mass. 
601). 

A verdict in such a case is not assignable (Linton 
v. Hurley, 104 Mass. 353; Rice v. Stone, 1 Allen, 
566). 

And, again, Chief Justice Field says, in Bennett 
v. Sweet (supra): “A verdict in favor of a plaintiff 
for a definite sum of money, if it could be reached 
at all by a creditor of the plaintiff, is of such a 
nature that it could be reached by trustee process ” 
(Bennett v. Sweet, supra). 

The plaintiff, in claiming relief in equity, has, 
therefore, been obliged to appeal to the disability 
imposed upon her by statute in the pursuit of the 
ordinary remedy of the trustee process. 


Revised Laws, chapter 189, section 31, clause 5, 
reads: 

No person shall be adjudged a trustee in the fol- 
lowing cases: “ By reason of a debt due from him 
upon a judgment, so long as he is liable to an exe- 
cution therecn.” 

The courts of equity had no jurisdiction in this 
case by virtue of Revised Laws, chapter 159, sec- 
tion 3, clause 11, inasmuch as the fund sought to be 
applied can become as to be attached in a suit at law 
against such debtor. 

This clause has never been treated as a provision 
in aid of an execution, but is simply an extension 
of the trustee process to reach property so situated 
as to be unavailable to the creditor by reason of the 
nature, kind, condition or title of the property 
(Ages v. Murray, 105 U. S. 126; Schlesinger v. 
Sherman, 127 Mass. 206; Crumpton v. Anthony, 13 
Allen, 33-7). 

The poor debtor procedure gives a process of 
discovery and the remedy is against the debtor’s 
property by compelling assignments for the benefit 
of the judgment creditor. Wiil equity, which prob- 
ably has all the powers given by the statute under 
the poor debtor process, intervene to extricate a 
creditor from the prohibition of Revised Laws 
(chap. 180, sec. 31, clause 5) relating to exemp- 
tions? And by the same token in this case, where, 
except for the exemption of chapter 189, section 31, 
clause 5, the creditor has the simplest method known 
to law to reach the fund lying in the hands of the 
other defendant. 

If Revised Laws (chap. 180, sec. 31, clause 5) is 
a legal exemption, it must also be treated in equity 
as an equitable exemption. It is respectfully sub- 
mitted that the legislature never intended that by 
legal subterfuge and ingenious pleading the courts 
of equity would exercise their powers to such an 
end. 

JosepH M. Suttivan, LL. B. 

Of the Suffolk (Mass.) Bar. 
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PROHIBITION OF MARRIAGE OF EPI- 


LEPTICS. 


The opinions in Gould v. Gould in the Supreme 
Court of Eerrors of Connecticut (August, 1905, 61 
Atl. 604) are interesting upon a question of consti- 
tutional law which has been raised by comparatively 
recent legislation in several States. The Connecticut 
provision in question is as follows: 

“No man or woman, either of whom is epileptic, 
imbecile, or feeble-minded, shall intermarry, or live 
together as husband and wife, when the woman is un- 
der forty-five years of age. Any person violating or 
attempting to violate any of the provisions of this sec- 
tion shall be imprisoned in the State prison not less 
than three years.” 


Similar acts have been passed in Michigan, ‘Minne- 
sota, Kansas and Ohio. They result from an agita- 
tion that has been carried on for many years looking 
to the prevention of reproduction by persons who are 
grievously diseased in mind or body. The following 
extract from the opinion by Judge Baldwin seems 
very clearly to uphold the constitutionality of such a 
law: 

“Was the statute a valid act of legislation? It 
forbade the marriage of certain classes of persons un- 
der any circumstances. One of these, only, it is now 
necessary to consider —that of epileptics. The pro- 
visions of the act of 1895 were separable with respect 
to the different classes of persons with whom it deals, 


and so far as this action is concerned, it is enough 
if it can be supported as to marriages contracted after 
its enactment by those in the condition of the de- 


fendant. (Pub. Acts, 1895, p. 667, chap. 325.) The 
Constitution of this State (preamble and art. 1, sec. 
I) guarantees to its people equality under the law 
in the rights to ‘ life, liberty and the pursuit of hap- 
piness.’ (State v. Conlon, 65 Conn. 478, 489-491, 33 
Atl. 519, 31 L. R. A. 55, 48 Am. St. Rep. 227.) One 
of these is the right to contract marriage, but it is a 
right that can only be exercised under such reason- 
able conditions as the legislature may see fit to im- 
pose. It is not possessed by those below a certain 
age. It is denied to those who stand within certain 
degrees of kinship. The mode of celebrating it is 
prescribed in strict and exclusive terms. (Gen. St. 
1902, sec. 4538.) The universal prohibition in all 
civilized countries of marriages between near kin- 
dred proceeds in part from the established fact that 
the issue of such marriages are often, though by no 
means, always, of an inferior type of physical or men- 
tal development. That epilepsy is a disease of a 
peculiarly serious and revolting character. tending to 
weaken mental force, and often descending from par- 
ent to child, or entailing upon the offspring of the 
sufferer some other grave form of nervous malady, 
is a matter of common knowledge, of which courts 
will take judicial notice. (State v. Main, 69 Conn. 
123, 135; 37 Atl. 80, 36 L. R. A. 623, 61 Am. St. Rep. 
30.) One mode of guarding against the perpetuation 





of epilepsy obviously is to forbid sexual intercourse 
with those afflicted by it, and to preclude such oppor- 
tunities for sexual intercourse as marriage furnishes. 
To impose such a restriction upon the right to con- 
tract marriage, if not intrinsically unreasonable, is 
no invasion of the equality of all men before the law, 
if it applies equally to all, under the same circum- 
stances, who belong to a certain class of persons, 
which class can reasonably be regarded as one re- 
quiring special legislation, either for their protection 
or for the protection from them of the community 
at large. It cannot be pronounced by the judiciary 
to be intrinsically unreasonable if it should be re- 
garded as a determination by the general assembly 
that a law of this kind is necessary for the preserva- 
tion of public health, and if there are substantial 
grounds for believing that such determination is sup- 
ported by the facts upon which it is apparent that it 
was based. (Holden v. Hardy, 169 U. S. 366, 308, 
18 Sup. Ct. 383, 42 L. Ed. 780; Bissell v. Davison, 
65 Conn. 183, 192, 32 Atl. 348, 29 L. R. A. 251.) 
There can be no doubt as to the opinion of the gen- 
eral assembly, nor as to its resting on substantial 
foundations. The class of persons to whom the 
statute applies is not one arbitrarily formed to suit 
its purpose. It is certain and definite. It is a class 
capable of endangering the health of families and 
adding greatly to the sum of human suffering. Be- 
tween the members of this class there is no discrimi- 
nation, and the prohibitions of the statute cease 
to operate when, by the attainment of a certain age by 
one of those whom it affects, the occasion for the 
restriction is deemed to become less imperative. 
* * * Laws of this kind may be regarded as an 
expression of the conviction of modern society that 
disease is largely preventable by proper precautions, 
and that it is not unjust in certain cases to require 
the observation of these, even at the cost of narrow- 
ing what in former days was regarded as the proper 
domain of individual right. It follows that the 
statute in question was not invalid as respects mar- 
riages contracted by epileptics after it took effect.” 

The extract of the practical effect of legislation of 
this character yet remains to be seen. Undoubtedly 
the mere presence of such an act on the statute book 
will deter a certain limited number of persons from 
contracting marriages of the prohibited kind. The 
tangible result of the Connecticut case was of com- 
paratively slight significance. It was held under the 
general law of Connecticut that, while a marriage 
contracted in contravention of the statute was not 
void, yet as the fact that the defendant was an epi- 
leptic had been concealed from the plaintiff, she might 
be entitled to a divorce, or a decree of nullity, on the 
ground of fraudulent concealment. Such result is 
substantially no broader than the one reached by the 
New York Court of Appeals in Di Lorenzo v. Di Lo- 
renzo (174 N. Y. 467). } 

In such a case as the one reported and in other 
cases that may arise, where marriages are contracted 
with epileptics or between epileptics with mutual 
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knowledge of the facts, the question of the enforci- 
bility of the criminal penalty provided will have to be 
tested. Undoubtedly the legislation is salutary, and 
juries ought to convict and substantial terms of im- 
prisonment should be imposed as punishment upon 
persons convicted. If at first the average jury be not 
disposed seriously to enforce the law discussion and 
agitation should be continued until public sentiment 
sanctions and demands it— New York Law Journal. 





20: 
LAWYERS’ FEES. 


The cable report that the largest fee ever paid to 
a Scottish barrister for one day’s service was that 
received the other day by Thomas Shaw, K. C., M. P., 
of Edinburgh, of 500 guineas, or $2,625, for defend- 
ing the two sons of Henry Phipps against the charge 
of shooting some of Lord Lovat’s employes who were 
poaching on a salmon pool that Mr. Phipps had 
leased of Lord Lovat, recalls the story of Boswell, 
the famous biographer of Dr. Johnson. Boswell 
once remarked that his income as a Scottish bar- 
rister amounted to £10,000 a year, and seme more or 
less sarcastic friend, who heard the story of Bos- 
well’s income, remarked that he wondered what all 
the other Scottish lawyers lived on. 

Of course, it is scarcely probable that the corre- 
spondent who made the assertion that 500 guineas 
was the largest fee ever paid to a Scottish barrister 
for one day’s services could have had accurate infor- 
mation to absolutely support his statement. It is an 
indication, however, that large fees are not common 
in Scotland, and inasmuch as Boswell’s friend sug- 
gested that if Boswell got $50,000 a year there would 
be nothing left for any of the other Scottish lawyers, 
it seems to indicate that the same condition of affairs 
existed in Boswell’s time that exist now. 

In this country accounts are frequently heard of big 
fees, some of them well authenticated and others 
brought out apparently by some “ Lewis Jarvis,” 
who took this method of impressing the public with 
his importance. There have been all kinds of stories 
printed at various times and many others circulated 
by word of mouth that never were put in type con- 
cerning the immense fee which a well-known New 
York lawyer received for organizing the original 
Standard Oil trust. While the trust was declared 
illegal by the courts as an attempted evasion of the 
corporation laws and as an unlawful combination, it 
undoubtedly was the forerunner of the big corpora- 
tions which followed, and probably gave the name 
“trust” to all the big corporations which have since 
been organized. ‘ 


As A PEACE MAKER, 


Another story is mentioned by the New York 
Tribune of a big fee received by a New York lawyer, 
that of James B. Dill, now a judge in New Jersey, 
for bringing about peace between Andrew Carnegie 
and Henry C. Frick, or at least compromising their 
difficulties. If reports are true, the matters were 





adjusted within a short period of time, and innumer. 
able yarns are afloat concerning Mr. Dill’s fee, it 
being reported on numerous occasions that he re. 
ceived $1,000,000 for his services in this case. If 
this is true the fee of the Scottish barrister before 
referred to sinks into insignificance, as Judge Dill is 
credited with having brought about the compromise 
after a few days’ work. 

A more recent case of a large fee is that said to 
have been received by William Nelson Cromwell for 
bringing about the transfer of the interests of the 
French Panama Canal Company to the United States 
government. Many accounts have been printed about 
the size of Mr. Cromwell's fee in this matter, some 
of them making it as high as $10,000,000. This fee 
was not earned in a day, however, but only after 
long and tiresome negotiations. 

Since lawyers’ fees have become the subject of 
contract between the lawyer and the client, and are 
no longer considered as a honorarium, as they were 
originally, many stories are frequently heard about 
disputes between lawyers and clients concerning fees, 
In a certain class of cases contingent fees appear to 
be the rule, while among the better class of attor- 
neys a case is rarely ever taken on a contingent basis, 

With the advent of the electric railroads, the nu 
merous accidents due to the changed conditions of 
public traffic, opened the door to a thriving business 
for that class of lawyers commonly known as “ am- 
bulance chasers.” As the clients in these cases are, 
in nine cases out of ten, probably irresponsible and 
unable to respond for the costs of the suit if they 
are defeated, the lawyers of the class mentioned take 
their cases and bring action on the “gamble” that 
they will be able to squeeze something out of the 
railroad company. 


EVERYTHING TO GAIN. 


They figure that they have everything to gain and 
nothing to lose, and, as their agreements with their 
clients usually provide that they have half of what- 
ever is recovered, they can afford to and do take 
long chances many times when they know that their 
clients were injured, if at all, by reason of their own 
negligence. 

The very minute an action is begun the defendant 
cannot settle with the plaintiff without being respon- 
Garfield, who at one time was practicing attorney 
has a strong inducement to bring these cases with 
little or no danger to himself in case of defeat. 

It is said that Guiteau, the assassin of President 
Garfied, who at one time was a practicing attorney 
in New York city, once took a case on a contingent 
fee, the agreement being that he should have half of 
what he collected. He collected one-half of the orig- 
inal claim and informed his client of the fact, telling 
his client that the half he had already collected was 
his, the lawyer’s half, and when he succeeded in col- 
lecting the other half he would turn it over to the 
client. 

Of course, the value of a lawyer's services fre- 
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quently depends on the effectiveness of his work, 
rather than the time which he takes to do it, and when 
he accomplishes important results for his client, and 
does it within a day or two, or perhaps in an hour or 
two. it is hard to make the client believe that the 
services are worth as much as the lawyer thinks 
they ought to be. 


DIVIDED THE PROCEEDS. 


A story is told of prominent lawyers, who had an 
important litigation pending, and it was agreed be- 
tween his client and himself that if he could secure 
$50,000 the lawyer could have half that amount. The 
attorney finally, after some negotiations, secured a 
settlement by which the client was to receive $50,000 
and called his client in to carry through the 
adjustment. 

The story goes that when the client discovered 
that the money was in sight he made a strenuous 
objection to the lawyer getting so large a fee, where- 
upon the attorney replied that the papers were not 
yet signed and could be immediately returned to the 
other party and the settlement could be declared off. 
The client then thought better of the matter and 
accepted $25,000. 

A case of this kind also happened to an attorney 
of New York, who related his experience a short 
time ago. The attorney said: 

“T received a call from a client for whom I had 
done a small amount of business, who told me that 
he was hard up, but he wanted me to do some work 
for him, and suggested that I take a small yacht 
which he owned in payment for my services. It 
was, of course, an unusual proposition, but I as- 
sented, and after I had done the work, I went up 
to take possession of the yacht. My client went 
along and explained the workings of the machinery, 
it being fitted with a steam engine, the power of 
which was generated by a burner which first turned 
gasoline into gas and then burned it under an ordi- 
nary tube boiler. 

“T hired an engineer to run the boat, spent several 
times the amount of my fee, and took two or three 
trips in the yacht. But the boiler and the engine 
were of an antiquated pattern and were constantly 
getting out of order, and finally one day the whole 
machinery got on fire and we were compelled to 
jump into the water to escape with our lives. We 
were picked up by some men in rowboats. The yacht 
burned to the water’s edge, and I suppose it sank. 
I have never seen or heard anything of it since, 
and I don’t want to know anything about it. I 
made up my mind that thereafter I. would accept 
only cash fees for my services.” . 





:0: 


Mere disappointment and regret are held, in Han- 
cock vy. Western U. Teleg. Co. ({N. C.] 69 L. R. A. 
403), not to be included in the rule allowing damages 
for mental anguish upon failure of a telegraph com- 
pany promptly to deliver a death message. 


Making Out Bills. 

At this season of the year, when the average prac- 
titioner is engaged in the pleasing occupation of 
making out bills, an extract trom an account recently 
rendered by a firm of English solicitors to a client 
may be of interest: 


“Charges and disbursements of and incidental to 
your appeal to the Court of Appeal in the action of 
v. yourself and when appeal was al- 

lowed, new trial ordered and costs reversed. 
19— HiLary Sittines, 19—. 
Mar. 15. 


' £ 8s. d. 
Attending you on your calling 
when you brought a letter of 
introduction and arranging 
for you to call and see us on 
Tuesday when we would go 
thoroughly into the matter.. 

Attending on your calling 
long conference with you and 
advising hereon and subse- 
quently receiving your in- 
structions to - communicate 
with your former solicitors, 

Messrs. H & W. , and 
to obtain your papers from 
them and pay their charges 

Writing them with an ap- 
pointment to attend and re- 
ceive the papers 

Attending Messrs. H. & W. 
receiving from them the pa- 
pers in their hands and pay- 
ing balance of their charges 
20,2land22. Perusing and considering 
the papers, affidavits and oth- 
er documents in the action 
handed us by Messrs. H. & 
W.—Engaged . . 

Attending Mr. G. on his 
calling, conferring with him 
as to the position of your 
matter and informing him of 
the course we were adopting 
and advising 

Attending you in very long 
conference - 

Attending to appoint con- 
ference with counsel upon the 
question of matters generally 
(Mr. E. C.) 

Paid his conference fee and 


Attending conference .... 
Writing Mr. B. that we were 
instructed on your behalf and 
making an appointment to 
see him to-morrow to discuss 
the matter 
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23. 


24. 


28. 


April 2. 


Attending you on your call- 
ing further conferring with 
you as to your position and 
advising. 

Attending Mr. B. at his of- 
fice, very fully discussing this 
matter and we were to write 
him a letter with any pro- 
posal we had to make..... 

Attending you on your call- 
ing, fully discussing this mat- 
ter and advising thereon and 
informing you fhe course to 
take when you approved of 
the advice given to us by 
counsel to an appeal, and also 
authorizing us to endeavor to 
offer to compromise the mat- 
ter by payment of £1,500 
in a year 

Instructions to appeal to 
the court of appeal ........ 

Engrossing and fair copy 
instructions to counsel] to set- 
tle notice of appeal ........ 

Paid his fee and clerk ... 

Attending him 

Attending Mr. C. for pa- 
pers, same not ready 

Attending you on the tele- 
phone when you _ inquired 
whether you might go away 
to Brussels until Wednesday 
and we replied that you 
Might GO £0... 2.2 .ccisacivccce 

Writing Mr. B. that we ex- 
pected to hear from you to- 
morrow and would write him 
CR coheed och cnas ben eedos 

Attending Messrs. C. & B., 
shorthand writers, instruct- 
ing them to asertain whether 
any notes had been taken of 
the hearing of the case .... 

Writing Mr. B. that we 
were waiting to see you before 
writing him with proposals 
for settlement and _ fully 
thereon 

Writing you with an ap- 
pointment to see you to settle 


eee eee ee ee) 


see eee enee 


the draft of the letter to be‘ 


written to Mr. B. and with 
copy of counsel’s opinion .. 
Copy opinion ............ 
Sittings fee, .......cccee 


Attending you on your call- 
ing conferring and advising 
as to settlement of this mat- 


a 





ter and you instructed us to 

make an offer of £1500 in set- 

tlement by two installments 

of £750 on the 31st of March 

and 30th of Sept., 19—, and 

you explained to us that you 

were now entirely without 

means and dependent upon 

your friends for maintenance 

but that you had prospects of 

business which would enable 

you to pay the amount of the 

installments proposed ...... : 9 
Preparing and attending 

despatching telegram to you 

postponing our appointment 

ek ee 3 4 
gt ES ee ae 6 


The above constitutes about four pages of a volum- 
inous document written in a neat, engrossing hand. 
The solicitors made a charge for services in prepar- 
ing and sending a telegram to their client postponing 
an appointment, besides inserting as a disbursement 
the amount paid for the transmission of the despatch. 
There are several items in other portions of the bill 
for trivial interviews by telephone, but it is to be 
said in behalf of the London practitioners that no 
separate charge anywhere appears for affixing a 
postage stamp to a letter. From the great particu- 
larity with which the gentlemen go into all matters 
discussed with their client it would almost seem that 
an Englishman who has been extensively engaged in 
litigation and preserved his solicitors’ bills might 
rely upon them for material for an autobiography. 

It may be that the American practitioner errs at 
the other extreme, failing to enter enough into detail 
in rendering accounts. Just how far the itemizing of 
services should be carried, of course, must depend 
upon the facts of each case. Circumstances may even 
justify the rendering of a bill for a round sum with- 
out any attempt at particularization. Probably the 
usual custom in this country is to itemize general 
steps of a litigation or important features of unliti- 
gated transactions without attempting to make a spe- 
cific charge for every thought given to a case in the 
silent watches of the night. Even where this latter 
course is adopted, it is well for the practitioner him- 
self carefully to review his blotter and make some ap- 
proximation of values of different acts of service with 
reference to time spent, pecuniary importance, ete. 
Otherwise, the charges in bulk run the risk of being 
fixed by the test of the chancellor’s foot or by a simi- 
lar standard to that regulating the amount of mar- 
riage fees, the groom being supposed to pay the 
clergyman in proportion as he loves his wife. We re- 
call a suit for legal services in this city several years 
ago, brought by a youngish practitioner of fair abil- 
ity and inordinate self-appreciation, in which, when 





hard put to it to frame a bill of particulars, he was 
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obliged to include an item for making out his bill, 
which, probably to his great regret, had not been 
framed according to the English solicitors’ model— 
N. Y. Law Journal. 
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Action for Damages for Wanton or Reckless 
Act. 





QUESTION OF LIABILITY FOR NEGLIGENCE Not Sur: 
FICIENTLY EXCLUDED FROM JuRyY’s CONSIDER: 
ATION. 





New York Court oF APPEALS, 
Decided January 9, 1906, 





Frank L. MAGAR, respondent, v. Stopparp HAMMOND 
and Epwarp ToMPKINs, appellants. 





Appeal from a judgment of the Appellate Division, 
Second Department, affirming a judgment entered 
upon the verdict of a jury at Trial Term. 

Henry Bacon, for appellants; William Vanamee, 
for respondent. 

CuLLEN, Ch. J.—This action was brought to re- 
cover damages for injuries inflicted on the plaintiff 
by a bullet from a rifle discharged by the defendant 
Tompkins, a watchman or gamekeeper employed by 
the defendant Hammond to guard a fish pond, and 
against said Hammond. The pond was situate in 
a tract of three hundred acres of forest land in Sulli- 
van County, in this State. The defendant Hammond 
had stocked it with fish and posted the notices re- 
quired by law for its protection. The plaintiff, with 
two companions, at night, had been taking trout 
from the pond and was in the woods on its bank 
when Tompkins passed by in a boat and fired either 
three or four shots at him and his companions, as 
claimed by the plaintiff, the third of which struck 
the plaintiff. On the other hand, Tompkins denied 
he was in any way aware that the plaintiff, or any 
other persons, was in the adjacent woods, and as- 
serted that he fired the shots in the air simply to 
frighten off any poachers that might be in the vi- 
cinity. The case has been here before, when a judg 
ment recovered by the plaintiff was reversed for errot 
in the charge (171 N. Y. 377). In the report of that 
appeal the facts of the case are recited in detail. 
The evidence given on the present trial is substan 
tially the same as that on the previous one. 

We think the rules of law applicable to the cast 
are well settled and comparatively simple. The 
plaintiff and his companions were trespassing on the 
premises of the defendant Hammond, engaged in the 
commission of a crime. The defendants, therefore, 
owed them no duty of affirmative care, and the only 
obligation resting upon the defendants was to ab- 
stain from willfully, wantonly or recklessly injuring 
them (Sutton v, N. Y. C. & H. R. R. R., 66 N. Y. 
243; Johnson v. Same, 173 N. Y. 82). But though 
the plaintiff and his associates were engaged in the 





commission of a crime, that crime was only a misde- 
meanor, and it did not authorize the use against 
them of a deadly weapon or the infliction upon them 
of serious bodily harm. Even in the case of a peace 
officer, he is justified in the use of a deadly weapon 
against an offender only when its use is necessary 
to secure the arrest of the offender, and when the 
offender has been guilty of a felony (Penal Code, 
secs. 204, 223). So, when a policeman shot and 
killed a fleeing prisoner, the prisoner having been 
guilty of a misdemeanor, but not of a felony, the 
policeman was held guilty of manslaughter (Con- 
raddy v. People, &., 5 Park. Cr. Rep. 234). Under 
these principles of law neither Tompkins nor his 
master and codefendant was liable for the acci- 
dental or merely negligent discharge of his rifle. 
If, on the other hand, being aware or believing that 
the plaintiff or other human beings were on the bank 
of the pond, Tompkins shot the plaintiff willfully, 
intending to hit him or some human being, or, if 
without intending to hit the plaintiff or any human 
being, he recklessly or wantonly shot where he had 
good reason to believe there were human beings, 
then he is liable for the injury caused to the plain- 
tiff. To render the defendant Hammond liable for 
the willful, reckless or wanton act of Tompkins, the 
act must have been done by Tompkins in the scope 
of his employment, and whether it was so done 
should be submitted as a question of fact to the 
jury (Craven v. Bloomingdale, 171 N. Y. 439). If 
Tompkins, not having the interests or services of his 
master in mind, and acting maliciously or in order 
to effect some puropse of his own, shot the plaintiff, 
then his master, the defendant Hammond, is not 
liable for his act; but if his act was within the gen- 
eral scope of his employment and done with a view 
to the furtherance of his master’s business, then 
Hammond is liable, whether the act is willful, wan- 
ton or reckless (Mott v, Consumers’ Ice Co., 73 N. 
Y. 543; Round v. Del., Lack. & W. R. R., 64 N. Y. 
129; Lynch v. Met. El. R. R., 90 N. Y. 77; Girvin 
v. N. Y. C, & H. R. R. R., 166 N. Y. 289; Dupre v. 
Childs, 52 App. Div. 306; aff’d on opinion below, 
169 N. Y. 585). 

The learned trial judge presented to the jury the 
question of the defendants’ liability substantially on 
the theory that has been already outlined, except 
that he did not instruct the jury that the defend- 
ants were not responsible if the shooting was acci- 
dental or merely negligent, and, when requested to 
so charge, refused the request. Personally, I should 
incline to the view that this omission and refusal 
do not constitute error, because the case was not 
given to the jury on the theory of negligence. My 
associates, however, are of a contrary opinion, and 
think that the defendants were entitled to an ex- 
press instruction that they were not liable for neg- 
ligence. Moreover, I must concede that the use vy 
the learned trial judge in several portions of his 
charge of the term negligence, as applied to the con- 
duct of the watchman, affords ground for their opin- 
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ion. Hence, I yield to their conclusion, and the 
judgment appealed from must be reversed for the 
error indicated, 

As there is to be a new trial of the case it is 
proper we should allude to a subject which has m 
no small measure contributed to the possible confu- 
sion in which this case was submitted to the jury. 
On the previous appeal we reversed the judgment 
recovered because of the refusal of the trial court 
to submit to the jury the question of the plaintiff's 
contributory negligence. It will be seen, however, 
on an examination of the record then before us that 
the case went to the jury on the theory of negligence, 
and that the question of whether such a _ theory 
could be upheld was not before us. If the defend- 
ants were to be held liable for negligence we held 
to that liability the plaintiff's contributory negli- 
gence was a bar. Under the views that we have 
now expressed, however, that no liability of the de 
fendants can be predicated on negligence, the con- 
tributory negligence or positive wrong of the plain- 
tiff in trespassing on the premises becomes imma- 
terial, for it was not the proximate cause of the in- 
jury for which he seeks to recover, and contributory 
negligence is not a defense to a willful or wanton 
wrong (Remers v. L. I, R. R., 48 Hun, 352; aff’d on 
opinion below, 113 N. Y. 669; Lannen v. Albany 
Gas Light Company, 44 N. Y. 459; Kain v. Larkin, 
56 Hun, 79; Thompson on Negligence, secs. 206, 
247). 

The judgments of the Appellate Division and the 
Trial Term should be reversed and new trial granted, 
costs to abide the event. 

Gray, O’Brien, BARTLETT, 
WERNER, JJ., concur. 

Judgments reversed, &e, 





Haigut, VANN and 
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Kendrick v. Kendrick.—A Review. 





By Georce A. KING, OF COUNSEL, OF THE SUFFOLK 
(Mass.) Bar, 





COMMONWEALTH OF MASSACHUSETTS. BarN- 


STABLE, 8S. 





SuprREME JupiIcI1AL Court. 





BeTuian B. Kenprick, Appellant v. Mary F. Ken- 
DRICK. : 
Mary F. Kenorick v. Avice E, Kenprick, Appel- 

lant. 





This case came up on my appeal from the Pro- 
bate Court of Barnstable, and after a hearing before 
Mr. Justice Morton and a finding adverse to the 
appellants it was reported for the consideration of 
the whole Court. 

Mrs. Bethiah B. Kendrick claimed an allowance 
from the estate of Jamese S. Kendrick as his widow. 
Alice E. Kendrick, a daughter of these persons. 





appealed from a widow’s allowance made to Mary F. 
Kendrick, a woman whom Kendrick married after 
divorce proceedings in Texas. The case was argued 
at Barnstable, in May, 1904, and before the full 
Court in Boston in November. The First opinion 
came down in June, 1905, and the secend in Septem- 
ber. The report and opinions and order of the 
Court are as follows: 


REPORT. 


These are appeals in respect to an allowance tu 
Mary F. Kendrick as the widow of James S. Ken- 
drick. The two eases were heard together. The first 
is an appeal by Bethiah B. Kendrick, who claims 
to be the true widow, from the decree dismissing 
her petition for an allowance on the ground that 
che is not the widow of James 8. Kendrick, and the 
second is an appeal by Alice E. Kendrick, a daugh- 
ter of James 8S. Kendrick, and a legatee under his 
will, from the decree making an allowance to Mary 
F. Kendrick as his widow. 

I found the following facts: James 8. Kendrick 
and Bethiah B. Kendrick, the petitioners in the first 
case, were married at Harwich in the county of 
Barnstable on January 15, 1851, and thereafter- 
wards lived together as husband and wife in this 
State until 1872 or thereabouts, when they removed 
from Edgartown, where they were living, to Bentou 
Harbor in the State of Michigan, where Mr. Ken- 
drick engaged in business, and where they resided for 
about two and a half years. He was unsuccessful 
in business and came back to Edgartown, bringing 
his family and hiring and furnishing a tenement 
for them. His object in coming back to Edgartown 
was to get into the business, if he could, in which 
he had formerly been engaged, which was that of a 
seafaring man. But he was unsuccessful, and in a 
few months he returned to Benton Harbor, leaving 
his family in Edgartown. There was no evidence 
that he became a citizen of Edgartown at this time, 
and I find that he did not become domiciled there, 
Lut. that his domicile remained in Benton Harbor. 
After his refurn to Benton Harbor he wrote to his 
wife and sent her money from time to time. After 
remaining in Benton Harbor a short time, he sold 
out his business and settled up his affairs there and 
went to Dallas, in the State of Texas, where he took 
up his residence and went into business. There was 
nothing secret or underhand about the change from 
Benton Harbor to Dallas. It was a bona fide change 
undertaken in the hope of bettering his condition, 
and without any intention, so far as appeared, of 
deserting or abandoning his family. Neither, so far 
us appeared, was there any intention on his part to 
abandon or desert his family when he went back to 
Benton Harbor from Edgartown. After leaving Ben- 
ton Harbor for Dallas he did not send his wife any 
more money, his excuse being that he needed all the 
money he had to start himself in business. He 


wrote to her that he was going to Dallas, and wrote 





to her once or twice after he got there. She re- 








a” ele ee, or 


oe aS = tv 





xX 


THE ALBANY LAW JOURNAL. 


45 











plied and wrote several letters, to which she received 
no answers, and then let the correspondence drop. 
She reniained in Edgartown until forced, for want 
of means and by the sale of her household goods on 
execution, to leave and return to her mother, which 
she did. After remaining with her mother a short 
time, she came with her daughter to Boston, where 
she has since lived. I find, if it is competent, that 
after Kendrick went to Dallas, with the exception 
of small sums sent occasionally to the daughters, 
he did nothing towards the support of his wife and 
family. They supported themselves as they were 
able, by needlework. There was contradictory evi- 
dence admitted de bene as to whether Kendrick ever 
requested his wife to come to Michigan after his 
return to Benton Harbor, or to Dallas, after he 
went there. I find, if competent, that he did not. 
But according to her deposition, which was read in 
evidence, Bethia B. Kendrick testified, and I so find. 
that she did not want to go back to Michigan, 
though there was nothing to show that she told her 
husband so, or that he knew it. It did not appear 
whether she would have been willing to go to Dallas, 
if requested by him to come. I find that Kendrick 
acquired and had a bona fide domicile in Dallas from 
the time that he went there in 1875 until his remova) 
to Yarmouth in this State in 1893. 
a petition for a divorcee from his wife in the District 
Court for the county of Dallas, in Texas. The 
petition was under oath, and alleged among other 
things that his wife had abandoned him without any 
cause, and had remained absent from him with the 
intention of never living with him again and re- 
fused to live with him. There was some testimony. 
consisting of declarations of Kendrick, tending to 
show that this was so. What the actual facts were, 
if competent, I am unable to determine. The District 
Court in which the proceedings were instituted was 
a Court of record and had jurisdiction in matters of 
divorce, and the proceedings were in all respects 
conformable to the laws of Texas. The service was 
by publication, and the wife had no knowledge of the 
pendency of the proceedings, and no notice except 
the constructive notice furnished by the publication 
of the citation. Service of the citation as ordered 
was duly returned, and after due hearing, a di- 
vorce from the bonds of matrimony was gratited to 
the husband, on the ground of desertion. The wife 
was informed, at least as early as 1886 or 1887, of 
the divorce, and so far as appears, never has as- 
sented to the divorce or questioned until now its 
validity. In the petition and the citation, the wife's 
name was given as Bertha B. Kendrick, her real 
name being Bethiah B. Kendrick. But it appeared. 
and I find as a fact, if competent; that she was 
addressed as Bertha by her husband and that she 
was known by that name to some extent, though it 
did not appear that she was so known outside the 
family. I also find that the court had before it a 
copy of the marriage certificate in which the name of 
the respondent was given as Bethiah, that no fraud 


id 








or imposition was practiced upon it in respect to the 
name of the respondent, and that the person from 
whom the Court intended to grant the divorce was 
the petitioner, Bethiah B, Kendrick. I also find 
that, if there was any error in the name, it did not 
appear that any one was misled, or, taking all the 
circumstances into account, would have been misled 
by it. 

James 8S. Kendrick was married to the petitioner, 
Mary F. Kendrick, July 25, 1894, at South Yar- 
mouth, in this State, and lived with her until he 
died. No question was raised as to the amount or 
propriety of the allowance, if she was the widow. 

The above constitute all the material facts, and 
upon them counsel for Bethia B. Kendrick and Alice 
E. Kendrick asked me to rule and find the Texas 
civoree was invalid, and that Bethia B. Kendrick 
was the widow. I refused so to rule, and ruled and 
found that the divorce was valid and that Mary F. 
Kendrick was the widow, and ordered the decrees ‘of 
the Probate Court to be affirmed. 

I report the cases to the full Court. If my ruling 
was right, then the decrees of the Probate Court are 
to be affirmed; otherwise such orders and decrees 
are to be entered as to the full Court shall seem 


| meet and justice may require. 
In 1884 he filed | 


JAMES M, MORTON, J. 8S. J. C. 
May 4th, 1904. 


First OPINION, 


Lorinc, J.—The appellants contend that the de- 
cree of divorce obtained by the deceased in Texas in 
1884 is void for lack of jurisdiction. The name of 
the wife from whom the deceased got a decree of di- 
vorce is found to be Bethiah B, Kendrick. The single 
justice has found that Bethiah was at the time of the 
divorce and has been continuously since then and now 
is a resident of Massachusetts, although on the 
facts found her legal domicile was in Texas at the 
time of the decree of divorce. Service was made by 
publication; Bethiah had no knowledge of the pro- 
ceedings at the time, and was first informed of them 
in 1886 or 1887. 

The judge who heard the petition found “ that she 
was addressed as Bertha by her husband and that she 
was known by that name to some extent, though it 
did not appear that she was so known outside the 
family. I also find that the Court had before it a 
copy of the marriage certificate, in which the name 
of the respondent was given as Bethiah, that no 
fraud or imposition was practiced upon it in respect 
te the name of the respondent, and that the person 
from whom the Court intended to grant the divorce 
was the petitioner, Bethiah B. Kendrick. I also find 
that, if there was any error in the name, it did not 
appéar that any one was misled, or, taking all the 
circumstances into account, would have been misled 
by it.” 

We interpret the qualification with which the first 
finding ends to mean that the plaintiff did not intro- 
duce direct evidence, that Bethiah was known as 
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Bertha outside of the family and not to mean that 
she was not so known outside the family. The find- 
ing, therefore, is a finding that in the family, at 
least, she was known by both names. 

We are of opinion that this is a finding that she 
was known by both names within the rule applied in 
Com. v. Gale, 11 Gray, 320; Gifford v. Rockett, 121 
Mass. 431; Gillespie v. Rogers, 146 Mass. 610; Com. 
v. Seeley, 167 Mass. 163; see in this connection State 
v. Dresser, 54 Me, 569, 

Decrees of Probate Court affirmed. 





SUPREME JUDICIAL CouRT FOR THE COMMONWEALTH 
OF MASSACHUSETTS. 
At Boston, June 19th, 1905. 
Beruian B. Kenprick, Appellant, v. Mary F. Ken- 
DRICK, 

Pending in the Supreme Judicial Court for the 
County of Barnstable, ordered, that the clerk of said 
Court in said county make the following entry under 
said case in the docket of said Court, viz.: 

Decree of Probate Court affirmed with costs. 

By the Court. 
C. H. Cooprr, Clerk. 

June 19th, 1905. 

Barnstable, ss., June 27th, 1905. 
A true copy. 
Attest: ALFRED CROCKER, Clerk. 

(The same order was made in the case of Alice FE. 
Kendrick. ) 

REVISED OPINION. 


Lorine, J.—The appellants contend that the decree 
of divorce ‘obtained by the deceased in Texas in 1884 
is void for lack of jurisdiction. The first ground on 
which they support this contention is stated by then 
counsel to be that the domicile of the wife at the 
time of the divorce was in Massachusetts, and she 
might have obtained a divorce in Massachusetts from 
her husband at the time when he obtained a divorce 
from her in Texas. 

The single justice found that Bethiah and her hus- 
band were married in Massachusetts, in 1851, and 
lived in this State as husband and wife until 1872, 
when they removed to Benton Harbor in the State of 
Michigan; that they lived there for two years and 
a half, and both became domiciled there; that on the 
expiration of the two years and a half they came 
back together to Massachusetts, temporarily, in 
search of work for the husband, but their domicile 
remained in Benton Harbor; that after a few months 
the husband returned to Benton Harbor, feaving his 
family in Massachusetts, and after remaining a short 
time in Benton Harbor he sold out his business there 
and went to Texas, where he took up his residence 
and went into business; that the move to Texas was 
“a bona fide change, undertaken in the hope of bet- 
tering his condition, and without any intention, so 
far as appeared, of deserting or abandoning his fam- 
ily. Neither, so far as appeared, was there any in- 
tention on his part to abandon or desert his family 





when he went back to Benton Harbor from Edgar- 
town. After leaving Benton Harbor for Dallas he 
did noc’ send his wife any more money, his excuse 
being that he needed all the money he had to start 
himself in business. He wrote to her that he was 
going to Dallas, and wrote to her once or twice after 
he got there. She replied and wrote several letters, 
to which she received no answers, and then let the 
correspondence drop. She remained in Edgartown 
until forced, for want of means and by the sale of 
her household goods on execution, to leave and return 
to her mother, which she did. After remaining with 
her mother a short time, she came with her daughter 
to Boston, where she has since lived. I find, if it is 
competent, that after Kendrick went to Dallas, with 
the exception of small sums sent occasionally to the 
daughters, he did nothing towards the support of his 
wife and family. They supported themselves as they 
were able, by needlework. There was contradictory 
evidence admitted de bene as to whether Kendrick 
ever requested his wife to come to Michigan after 
his return to Benton Harbor, or to Dallas, after he 
went there. I find, if competent, that he did not. 
But according to her deposition, which was read in 
evidence, Bethiah B. Kendrick testified, and I so 
find, that she did not want to go back to Michigan, 
though there was nothing to show that she told her 
husband so, or that he knew it. It did not appear 
whether she would have been willing to go to Dallas, 
?f requested by him to come. I find that Kendrick 
aequired and had a bona fide domicile in Dallas from 
the time that he went there in 1875 until his re- 
moval to Yarmouth in this State in 1893. In 1884 
he filed a petition for divorce from his wife in the 
District Court for the County of Dallas in Texas. 
The petition was under oath, and alleged among 
cther things that his wife had abandoned him with- 
out any cause, and had remained absent from him with 
the intention of never living with him again and re- 
fused to live with him. There was some testimony, 
consisting of declarations of Kendrick, tending to 
show that this was so. What the actual facts were, 
if competent, I am unable to determine.” 

To prove a right to a separate domicile for the 
purpose of divorce under R. L. ec. 152, s. 5, or other- 
wise, the burden is on the wife to prove a delictum 
by the husband. In this case the wife had to prove 
that her husband deserted her and not she her hus- 
band. This the wife failed to do. For the pur- 
poses of this case, therefore, her domicile must de 


taken to have followed that of her husband, and was 


in Texas at the date of the divorce granted to her 
husband. (See Loker v. Gerard, 157 Mass. 42; Bur- 
tis v. Burtis, 161 Mass. 508.) 

The second ground on which the appellants sup- 
port their contention that the Texas Court had no 
jurisdiction is that the name of the wife was Bethiah 
and in the libel for divorce and notice she is called 
Bertha. The judge who heard the petition found 
“that she was addressed as Bertha by her husband 
and that she was known by that name to some ex: 
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tent, though it did not appear that she was so 
known outside the family. I also find that the 
Court had before it a copy of the marriage certificate 
in which the name of the respondent was given as 
Rethiah, that no fraud or imposition was practiced 
upon it in respect to the name of the respondent, and 
that the person from whom the Court intended tu 
grant the divorce was the petitioner, Bethiah B. 
Kendrick. I also find that, if there was any error 
in the name, it did not appear that any one was mis- 
led, or, taking all the circumstances into account, 
would have been misled by it.” 

We interpret the qualification with which the first 
finaing ends to mean that the plaintiff did not in- 
troduce direct evidence that Bethiah was known as 
Bertha outside the family, and not to mean that she 
was not so known outside the family. The finding, 
therefore, is a finding that, in the family at least, 
she was known by both names. 

We are of opinion that this is a finding that she 
was known by both names within the rule applied 
in Commonwealth v. Gale, 11 Gray, 320; Gifford v. 
Rockett, 121 Mass, 431; Gillespie v. Rogers, 146 
Mass. 610; Commonwealth v. Seeley, 167 Mass. 163; 
see in this connection State v. Dresser, 54 Me. 569. 

Decrees of Probate Court affirmed. 

The facts in both cases are identical, and in this 
discussion it will be convenient to deal with the 
ease of Bethiah B. Kendrick, the widow. 

As will be seen, the question at issue was the va- 
lidity of the Texas divorce. If that was valid Be- 
thiah B. Kendrick was not Kendrick’s widow, and 
had no right to an allowance. If it was void, she 
was his wife at the time of his death, and is entitled 
to an allowance as his widow, 

In order to sustain the Texas divorce the Court in 
that State must have had jurisdiction over the wife. 
Without such jurisd:ction there could be no decree 
affecting her. Upon this point there never has been 
any controversy. 

The questions presented to the full Court: in No- 
vember were: 

First. Did or did not the domicile of the wife, 
under the circumstances of the case, follow that of 
the husband to Texas and subject her to the effect 
of a decree made there? 

Second. Was Mrs. Kendrick properly designated 
by name in the divorce proceedings? 

In the interest of my clients as well as in the per- 
formance of my duty to the Court, I labored dili- 
gently to provide the Court with such authorities as 
were accessible to me, bearing upon the question st 
issue. Mr. Paine, counsel on the other side of the 
case, I know labored with equal diligence, and we 
undertook also to place the case fully before the 
Court in oral argument. 


DoMICILE. 


At that hearing in addition to the question of the 
name, which will be considered hereafter, I rested 
my case upon two propositions: 








First. That after a dictum—a marital fault or a 
failure to discharge a marital duty on the part of the 
husband—which would justify the wife in living 
apart for him no subsequently acquired domicile of 
his could draw hers after it and change it. 

Second. That in this case a delictum had been 
committed by the husband by reason of which the 
wife’s domicile ceased to follow his to Texas, 

The case having been faithfully and respectfully 
argued we felt that we had a right to expect these 
important questions to be determined. And es- 
pecially that at this time when the evils of divorce, 
and particularly of divorces decreed against persons 
without their knowledge and in foreign jurisdictions, 
were occupying the minds of the friends of morals 
and social order everywhere, it seemed that the pub- 
lic had a right to know the attitude of the Court of 
last resort in this Commonwealth upon this question. 

But when the opinion came down it was upon these 
two fundamental questions of law and fact absolutely 
silent. Whether the law was, as I claimed, that 
after a delictum on the part of the husband, the 
wife’s domicile ceased to follow his, or whether in 
the judgment of the Court a marital fault had not 
been committed in this case, we found ourselves en- 
tirely in the dark. In the opinion the learned judge 
says: “The single justice has found that Bethiah 
was at the time of the divorce, and has been contin- 
uously since then, and now is a resident.of Mass., 
although on the facts found her legal domicile was 
ir Texas at the time of the decree of divorce.” 

It is claimed that this is an annouacement of the 
opinion of the whole Court, but I do not think that 
is so. It seems to me to be nothing more than the 
statement of the finding of the single justice who 
tried the case. The opinion was unsatisfactory to 
both sides. The counsel for the prevailing as well 
as for the defeated party was anxious to know what 
the law of the Commonwealth was on the subject, 
which we had been at so much pains to discuss. 
The counsel for the appellants applied for a rehear- 
ing. This was denied, but the opinion, however, was 
rewritten as it appears upon a preceding page. Much 
is gained by the revised opinion. The Court say: 
“To prove a right to a separate domicile for the 
purpose of divorce under R. L, ec, 152, s. 5 or other- 
wise, the burden is on the wife to prove a delictum 
by her husband. In this case the wife had to prove 
that her husband deserted her, and not she her hus- 
band.” 

It is then the established law of this Common- 
wealth that if the wife can “prove a delictum by 
the husband,” can prove “that her husband deserted 
her, and not she her husband,’ she would have a 
tight to a separate domicile. 

The single question then in this part of the case 
is one of fact. Does the evidence, as reported, show 
that Kendrick deserted his wife? 

Now, questions of fact are not within the peculiar 
province of the Court. We may all of us venture to 
have an opinion with respect to them. 
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Let us consider then, whether the report shows by 
a fair preponderance of the evidence that Kendrick 
deserted his wife. It appears: 

First. That Kendrick in 1875 left his wife and 
two young daughters at Edgartown, so utterly with- 
out means of support that even their householl 
goods were taken from them on execution, and they 
were obliged to resort to the assistance of friends tc 
keep themselves from destitution. 

Second. That he never, after leaving Edgartown, 
sent to his wife a single dollar to relieve her ne- 
cessities, 

Third. That he ceased to answer her letters and 
broke off all communication with her. 

These would seem to be quite strong grounds to 
justify the conclusion that Kendrick had deserted. 
There is in the report no fact or group of facts rea- 
sonably tending to show-any desertion or any fault 
on the part of Mrs. Kendrick, but the Courts say: 
“In this ease the wife had to prove that her hus- 
band deserted her, and not she her husband. This 
the wife failed to do.” 

It may be that the Court considered the following 
statement in the report as tending to show désertion 
by Mrs. Kendrick: “In 1884 he filed a petition for a 
divorce from his wife in the District Court for the 
County of Dallas, in Texas. The petition was under 
oath, and alleged among other things that his wife 
had abandoned him without any cause, and had re- 
mained absent from him with the intention of never 
living with him again and refused to live with him. 
There was some testimony, consisting of declaration 
of Kendrick, tending to show that this was so. What 
the actual facts were, if competent, I am unable to 
determine.” But this divorce obtained by falsehood 
is the very offense which we charge upon him. Are 
we then to take the fact of this man’s guilt as a 
proof of his innocence? As to Kendrick’s declaration 
that his wife had deserted him, is it to be supposed 
that a man who would mercilessly abandon his wife 
and family to starvation, would be particularly ten- 
der, delicate and truthful in his statement of their 
relations? Beyond all this, the history of the rela- 
tion of the parties during the nine years elapsing be- 
tween the desertion and the decree of divorce is 
unrolled to us in the report. The parties were more 
than one thousand miles apart, having no communi- 
eation with each other or knowledge of each other, 
and it was a physical impossibility for Mrs. Ken- 
drick to have deserted her husband. The charge of 
Kendrick that his wife deserted him, therefore, is a 
transparent falsehood. . 

Let us not mince matters. The desertion by Ken- 
drick of his wife and family was heartless, cruel and 
brutal to the last degree. Upon that desertion the 
wife’s domicile did not follow his to Texas, and as 
she had no domicile in Texas, the Court had no juris- 
diction over her, and the decree, of course, is void. 

If it were permissible to indulge in pleasantry in 1 
case so serious as this I should say that the conduct 
of Kendrick in relation to this divorce was fully as 





discreditable to him as that of the Chicago man who 
stole his wife’s false teeth, and then applied for a 
divorce on account of her physical defects. 1 am not 
informed whether he was successful or not, but 4 
have recently reached the conclusion that he probably 
was. 


Mrs. KENDRICK’s NAME. 


The name of the woman asking the judgment of 
the Court is Bethiah B. Kendrick. The citation 
issued from the Texas Court was directed to Bertha 
B. Kendrick. This name is spelled and pronounced 
differently from that of Bethiah. It was claimed 
at the argument that these two names were legally 
different, and that no decree against a woman called 
Bertha B. Kendrick was of any force against Bethiah 
B. Kendrick. The following cases among others were 
cited to the Court in my brief: 

In Gardner vy. Kraft, 52 How. Pr. 499-500, the 
Court say: 

“The rule of the common law well establishes the 
principle that any proceeding in a court against a 
party defendant must be instituted against him a3 
well in his true surname as in his Christian name. 
If sued by an erroneous name in either respect, he 
is not bound to appear; and if he omits to do so, the 
judgment cannot be enforced against him.” 

To this proposition many authorities are cited, 


In Hubner v. Reickhoff, 103 Iowa, 368-371: 

“It is conceded that the name ‘Keisel’ is pro- 
nounced by giving to the diphthong the long sound 
of ‘i. If that pronounciation is to obtain for the 
purpose of the case, the rule of idem sonans could 
not be made to apply; and, so far as can be known, 
it is a fact that it was so pronounced. But, if the 
sound of long ‘e’ should be permitted, ought the 
rule to obtain in this case? The test suggests this 
query: Where a service is by publication, which is 
made conclusive because of a presumption that it 
comes to the notice of the person, can the Court as- 
sume as a matter of law that the name ‘ Keesel’ 
would or should be understood as ‘ Keisel?’ Can it 
be said to be a rule of law that one of the latter 
name, on seeing the former name in a notice, must 
or should understand it to mean him? Let it be 
conceded that, if he were in court, the identity of the 
person as the one intended might be shown; but can 
it be assumed as a legal conclusion that ‘ Keesel’ 
should be understood as ‘ Keisel?’ It is hardly to 
be doubted that, while ‘Reed’ could be held to ap- 
ply to ‘Read ’or ‘ Reade,’ with the person in court, 
and an issue of identity made, a Court would not as- 
sume, in a publication service, that it meant, or 
should be understood to mean, either of the others. 
The danger of such a holding is apparent, because 
of the fact that all three words are names of persons 
pronounced alike, but of different orthography. 


Under some conditions either name might be held 
to apply to either of the persons, but not in a case 
where a name not his own is published in a notice, 
to which he has not responded, and the failure to re- 
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spond is to be taken as a confession of the truth of 
charges, as the record recites in the divorce pro- 
ceeding. The corrupt practices in divorce proceed- 
ings could hardly be aided by the Courts better than 
to open the door for a variance between the actual 
name of the defendant in the record and that in the 
notice constituting the service, and giving the Court 
jurisd’ction. It would seem as if the dissolution of 
the marriage relation should depend on greater ac- 
curacy of procedure than a variance involving such 
doubt and uncertainty. The divorce case, on the face 
of the record, is strange in the respect of the de- 
fendant’s name, if not somewhat suspicious. The 
plaintiff was a person of the same name, and, cf 
course, knew it well. In the proceedings the name 
appears as ‘ Keisel’ and ‘ Kiesel,’ which is a mere 
reversal of the letters of the diphthong; but no- 
where, except in the notice, does the name appear as 
‘Keesel,’ which is enough of a departure to indicate 
another name. As we understand the record, the 
published name is neither spelled nor pronounced 
like that of the defendant in the divorce proceeding. 
But if pronounced the same, and if under some cir- 
cumstances, such as we have suggested, the variance 
in spelling might be held immaterial, we do not 
think the rule can be made to apply in this case, 
where the defendant was not in court, and there 
could have been no issue of facts from which he 
shou'd be held to answer to a name not his own, or 
be adjudged in default. The decree in evidence and 
the instructions of the Court were conclusive on the 
question, and the effect was to hold, as a matter of 
law, that the person named in the notice was the 
husband of the plaintiff, and we do not think the con- 
clusion was warranted. We think, with this affirma- 
tive showing, the decree should have been denied as 
evidence. on the ground that the person served did 
not appear to be the person named in the proceeding. 

“The question being jurisdictional, it cannot well 
be claimed that the decree in the divorce proceeding 
is conclusive against collateral attack. If the sub- 
stituted service was not, as a legal conclusion, on 
Heindrick Keisel, there was an entire want of juris- 
diction, and the decree is absolutely void, and may 
be attacked in any proceedings in which it is sought to 
be made effective. (1 Black, Judgments, section 170; 
Jordan vy. Brown, 71 Iowa, 421.) It is not a case 
of a defective service of notice, but one of no notice 
on Heindrick Keisel. In such a case a foreign judg- 
ment is void, notwithstanding the recitals of a ser- 
vice. (Stone v. Skerry, 31 Iowa, 582.) 
want of notice is not a defective notice. 
Clark, 37 Iowa, 355.)” 

In the revised opinion it seems to be conceded that 
the names are not legally the same, that the only 
means of sustaining the validity of the decree is the 
use of the name as explained in the opinion as fol- 
lows: “The second ground on which the appellants 
support their contention that the Texas Court had 
no jurisd’ction is that the name of the wife was 
Bethiah and in the, libel for divorce and notice she 


An entire 
(Haws v. 








is called Bertha. The judge who heard the petition 
found “that she was addressed as Bertha by her 
husband and that she was known by that name to 
some extent, though it did not appear that she was 
so known outside the family. I also find that the 
Court had before it a copy of the marriage certifi- 
eate in which the name of the respondent was given 
as Bethiah, that no fraud or imposition was prac- 
ticed upon it in respect to the name of the respond- 
ent, and that the person from whom the Court in- 
tended to grant the divorce was the petitioner, Be- 
thiah B. Kendrick. I also find that, if there was 
any error in the name, it did not appear that any one 
was misled, or, taking all the circumstances into ac- 
count, would have been misled by it.” 

“We interpret the qualification with which the 
first finding ends to mean that the plaintiff did not 
introduce direct evidence, that Bethiah was known 
as Bertha outside the family, and not to mean that 
she was not so known outside the family. The find- 
ing therefore is a finding that, in the family at 
least, she was known by both names. 

“ We are of opinion that this is a finding that she 
was known by both names within the rule applied 
in Comrhonwealth y. Gale, 11 Gray, 320; Gifford v. 
Rockett, 121 Mass. 431; Gillespie v. Rogers, 146 
Mass. 610; Commonwealth v. Seeley, 167 Mass. 163; 
see in this connection State v. Dresser, 54 Me. 569.” 


Note particularly the statement in the report: 
“ But it appeared, and I find as a fact, if competent, 
that she was addressed as Bertha by her husband, and 
that she was known by that name to some extent, 
though it did not appear that she was so known out- 
side of the family.” 


Now, up to this time, the law of this Common- 
wealth upon this subject was familiar, and it. is 
stated in the case of Commonwealth v. Gale, 11 Gray, 
320, as follows: “The evidence offered by the de- 
fendant was rightly rejected as irrelevant, and the 
evidence that the defendant was generally known by 
the name stated in the indictment is clearly com- 
petent. 


“The question whether a persen is as well known 
by one name as by another is a question of reputa- 
tion, of custom and use, and not to be determined 
by records or limited to names used in his presence.” 


It seems to be clear enough that this was not a 
case of general reputation but was a case where the 
name of Bertha was confined to the limits of the 
family. The learned judge making the report ex- 
pressly finds that “It did not appear that she was 
so known outside of the family.” I relied with en- 
tire confidence on the law as laid down in Common- 
wealth v. Gale. After many years of practive I have 
learned that the doctrine of Stare decicis is a frail 
staff to lean upon. If the Courts are not to stand 
by the decisions solemnly pronounced, then the law . 
is no longer as cience, but an incoherent medley of 
haphazard and autocratic judgments. 





50 


THE ALBANY LAW JOURNAL, 








Let us consider this question in connection with 
the conditions of time and space. It is to be remein- 
bered that the Kendricks last lived together at Ben- 
ton Harbor, Michigan, about seven hundred miles as 
the crow flies from the divorce Court of Dallas, and 
in Massachusetts at a still greater distance from 
Texas. They, did not live together after 1875; the 
divorce proceedings were in 1884, nine years later. 
During those nine years it is safe to assume that the 
children were not addressing their mother as Bertha; 
Kendrick had long ceased to address her in any form. 
It is quite apparent upon the facts that Kendrick 
himself was not very effusive in addressing his wife 
by pet names during these nine bitter years, - 

The case of the name then stands in this way, that 
mine years or more before the decree, at the distance 
of seven hundred miles or more, Kendrick, in the 
privacy of his own home, had called his wife Bertha. 
And now in Dallas, Texas, at this distance, and after 
this lapse of time, Mrs. Kendrick, who was never in 
the State of Texas, never known there by any name 
whatsoever, is held to be concluded by the publica- 
tion in a local paper of a notice containing a name 
which was not legally hers, which was never commu- 
nicated to her, and of which she has no knowledge. 
Indeed she never had any knowledge in any form of 
the divorce proceedings until years after the vile act 
was done. 


THE QUESTION oF CosTs. 


It will be seen that not only is Mrs. Kendrick’s 
‘case dismissed, but the costs of Court are imposed 
upon her. Now it has been for a great many years 
the law and practice in this Commonwealth, pro- 
claimed by this Supreme Judicial Court, that costs 
are not to be awarded in probate cases “unless the 
appeal is on frivolous pretences or for reasons which 
the appellant knew or ought to have known to be 
unfounded.” Of course the award of costs in this 
ase is to be taken as a rebuke to counsel for com- 
ing before the Court on “frivolous pretences” or on 
ground which I “ought to have known to be un- 
founded.” I think it is proper to suggest that I waa 
not before the full Court on appeal, but upon a re- 
port made by one of the learned justices of that 
‘Court for the consideration of his associates in fhe 
full bench. Whether or not the imposition of costs 
under such circumstances has any implication as to 
any person except myself is, of course, no concern of 
mine. If my offence is not to be entirely excused, it 
may, I think, be somewhat palliated by what is 
shown in the preceding pages. I had been at pains 
to show the Court that the highest courts of New 
York and Pennsylvania had held these foreign di- 
vorces to be entirely void in various instances. 

My client came to me in her old age, bending under 
the infirmities of years, but bowed down still more 
by more than a quarter of a century of slow torture, 
seeking relief from the cruel wrongs which had been 
heaped upon her, and it seemed to me that I could 
venture to present her case to the Court without 





meeting a rebuke. For myself I submit with great 
respect to the orders which the Court has made. 
For my clien I devoutly hoped that her long sorrows 
might have a happier ending. As to the costs of 
Court, if these hands of mine are able to minister 
to my necessities, these costs will be so provided for 
that she will be saved from this last drop in her cup 
of bitterness. 

There are some considerations which tend to show 
that the case was not so frivolous after all. It was 
argued in November, 1904. The first opinion came 
down six months later in June, 1905, and the learned 
judge has now rewritten the opinion, and it may ve 
that there were interesting and difficult questions to 
be dealt with, which justified the presentation of the 
case to the Court. It is much to be regretted that 
under the law of Massachusetts there is no better 
protection to its women. 

If there is no remedy for a wife abandoned and 
deserted as Mrs. Kendrick was, the condition of mar- 
ried women in this Commonwealth who are liable 
to be wronged and outraged by foreign divorces is 
in the last degree calamitous. 





20: 
LEGAL NOTES. 


I have seen something of legal practice on both 
sides of the Atlantic, and my opinion is that our 
profession would gain immensely by combining the 
two branches pretty much as they are combined in 
the United States and Canada, says a writer in the 
London Saturday Review. It is obvious that tho 
solicitors would profit by such an agreement. They 
would have the right of audience in all courts and 
the opportunity to qualify themselves for promotion 
to the bench. 

In America the young lawyer goes into an office, 
where he makes his merit known by steady attention 
to business. There will always be two kinds of law- 
yers—those who stay in their offices, dealing di- 
rectly with clients and attending to matters of 
routine, and those who advise on points of law and 
argue.cases in court. These two orders of men are 
clearly distinguished in America, but they work to- 
gether as partners to the great advantage of the 
client. 

The following applicants for admission to practice 
in the courts of this State as attorneys and counsel- 
lors at law were recently sworn in by the Appellate 
Division, Supreme Court, Second Judicial Depart- 
ment: John Bright, Edward Aloysius Carlin, Oliver 
C. Carpenter, William Dean Embree, David Gorfinkel, 
Isidore Francis Greene, Ira I, Goldsmith, William 
Herrmann, Cyrus 8. Julien, Frank Henry Kelley, 
Almon C. Kellogg, Ernest L. Langdon, Le Roy New- 
ton Mills, William J. McDermott, Helen J. McKeen, 
Theodore Paul Hanz, George Smith Newcombe, Fred 
G. Nelson, David Pantiel, Robin Wilfred Quigley, 
Walter J. Randolph, William J. Smith, Sarah Ste- 
phenson, Walter Lispenard Suydam, Jr., Theodore 
M. Whittaker, Francis P. Ward. .. 
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A Tribute to Motherhood. 


Those who are inclined to the belief that American 
oratory is declining will be interested to read part 
of the speech of Representative Morris Sheppard of 
Texas, when he moved recently to investigate the 
forcible ejection of Mrs. Minor Morris from the 
White House: 

These unwarrantable and unnecessary brutalities 
demand investigation and merit censure. As for 
myself, the memory of my departed mother would 
not permit me to rest until I had given expression 
to my indignation. Unless Congress takes some ac- 
tion, we will soon witness in a free republic a condi- 
tion where citizens cannot approach the President 
they have created without fear of bodily harm from 
arbitrary subordinates. In the name of American 
womanhood and American motherhood, I protest 
against this outrageous action. It is a distinct low- 
ering of the standards of American manhood. It is 
a violation of the sentiment that lies at the base of 
American civilization, American liberty, and Ameri- 
can progress—the reverence of woman. Without 
this sentiment, the government is an empty pagean- 
try and the flag a lie. The lady should have been 
permitted to remain. She would doubtless left of 
her own volition if the situation had been politely 
and properly explained. The presence of an Ameri- 
can mother honors any place, although it be the audi- 
ence chamber of the President of the United States. 
(Applause.) Sir, it is impossible in words to meas- 
ure the sacredness of motherhood. It is the sweetest 
note in the great anthem the ages chant to God, and 
the radiance of His infinite mercy is reflected in a 
mother’s smiles, a mother’s tears, a mother’s prayers, 
a mother’s love. 


A mother’s love. 
If there be one thing pure, 
Where all else besides is sullied, 
That can endure 
When all things else have passed away, 
If there be aught 
Surpassing human deed, or word, or thought, 
It is a mother’s love, 


(Applause. ) 


Not till the tired hands that supported the cares 
of infancy and ministered to the developing years 
have been folded forever, not until the tired eyes 
grown dim and weary with the anxious vigilance of 
countless hours and endless days and nights that 
seemed eternal have closed in pallid death do we 
begin to grasp the depth and tenderness of this 
mother love. 

If Congress, composed of American fathers, hus- 
bands, brothers, permits this incident to go unre- 
buked, it will add a passve and cowardly approval 
of this violation of the most sacred principle of the 
American life. | (Applause.) The reverence of 
woman is the supreme mark of civilization. The 
ultimate destiny of the republic is in her control, 








for the whispers of the mother become the thunders 
of the law. In all the channels of human activity, 
in all the records of human martyrdom, self-sacri- 
fice and valor, her example is unapproached by man. 
We need but mention the loyalty of Artemisia to the 
memory of Mausolus, the devotion of Margaret Roper 
to Sir Thomas More, the affection of Eleanor for 
Edward, the heroism of Lucy Hutchinson in the 
castle of Newark, the daring of Catherine Herman at 
the siege of Ostend, the fortitude of Lady Russell, 
the eloquence of Cornelia, the constancy of Madame 
Lavergne. The discovery of the American continent, 
on.which have been wrought out the elemental prob- 
lems of representative government, of practical sci- 
ence, and of every form of progress, the very exist- 
ence of the American republic is due primarily to a 
woman. If Isabella had not risked her personal 
fortune in support of the strange, almost fantastic, 
project of Columbus, no ships would have ever left 
the Spanish shore. And it is especially fitting that 
in a country which so largely owes its being and its 
progress to a woman’s courage, the love of woman 
should signalize the sublimest attribute of its peo- 
ple. The mothers of the race should be the objects 
of its most unselfish devotion. They are the basis 
of the home; the support of industry; the hope of 
government; the crown of law. Their gentle min- 
istrations have in every age uplifted honor, illumined 
life, sustained ambition, adorned success, and light- 
ened sorrow. They give to society its surest guard; 
to progress its swiftest wing; to humanity its purest 
jewel. And the American mother is earth’s highest 
type of purity and perfection. Above all the mon- 
archs and titled dignitaries of all the courts of 
history I place the American mother, whose empire 
is the American home. Out of respect and reverence 
for her I trust that my resolution will be adopted. 
(Loud applause on the Democratic side.) 





3@%3 
Criminal Concealment of Property from 


Trustee in Bankruptcy. 


On January 2, 1906, in calling. attention to the 
then recent convictions in the Federal District Court 
for the Southern District of New York for perjury 
committed in bankruptcy proceedings, we expressed 
regret that adequate and comprehensive provisions 
did not exist for crimnal punishment of those who 
fraudulently dispose of or conceal property in con- 
templation of bankruptcy. The convictions last week 
in the same tribunal of Richard Cohen, Simon L. 
Simpson and Isidor G. Mann upon indictments charg- 
ing conspiracy to conceal property belonging to a 
bankrupt estate, demonstrate that much can be done 
for the discouragement of fraudulent anticipatory 
acts, even under the law as it stands. The indict- 
ments were found under section 5440 of the United 
States Revised Statutes for punishing conspiracy to 
commit any offense against the United States, and 
section 29b of the Bankruptcy Act, applying to a 
bankrupt who has “concealed while bankrupt, or 
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after his discharge, from his trustee, any of the prop 
erty belonging to his estate in bankruptcy.” There 
is printed on the first page to-day the opinion of 
Judge Holt overruling the demurrer to the indict- 
ment. The moral effect of these convictions, espe- 
cially in conjunction with that of the perjury triais 
. last month, ought to be very appreciable, and it. will 
be rendered influential indeed if the precedents set 
in this District be followed elsewhere throughout the 
country. It is essential for the usefulness of the 
Bankruptcy Law, and, as we believe, for its continued 
existence, that acts of fraudulent bankruptcy, 
whether occurring before or after the filing of a pe- 
tition, be rendered~extra hazardous. A sentiment of 
not inconsiderable extent, finding perhaps its prin- 
cipal support in the Southern States, still survives 
for the repeal of the national law. We believe that 
the preponderance of public opinion is, however, in 
favor of allowing the statute to stand. This conclu- 
sion is to be gathered from the better class of news- 
papers, at least in this section of the country. A 
typical secular utterance is the following from a lead- 
ing newspaper of Connecticut: 


“The Constitution, however, does empower Con- 
gress to establish a national bankruptcy law, and as 
Congress has done so, this one uniform commercial 
law certainly never should be repealed and the law 
of insolvency returned to the chaotic condition in 


which it stood when the national law superseded the |- 


State statutes. None of those State statutes ex- 
tended beyond the borders of the State which er- 
ated it, and none could affect the rights of foreign 
creditors who refused to bring their claims within 
the jurisdiction of the State court, so far as dis- 
charging the obligation of the debtor to them was 
concerned. 

“Where a single system applicable to all the 
States alike is now in effect, the proposal is to in- 
troduce as many different systems as there are 
States. Without regard to the merits of the na- 
tional law, to make such a change would be retro- 
gression. Amendment, if necessary; but absolute re- 
peal and the departure of the Federal authority from 
this field, never.” 


Nothing could aid as powerfully in fostering and 
increasing satisfaction with the national system as 
the actual suppression of fraudulent abuses. To this 
end we would repeat the suggestion heretofore made 
for amendment of the law. Great credit is due to 
the Federal District Attorney’s office for the inde 
fatigable prosecution of the present conspiracy cases. 
as well as to Mr. Julius Henry Cohen, who was ap- 
pointed Special United States District Attorney and 
successfully conducted the somewhat novel litigations 
in court. The District Court and the public prose- 
cutors have certainly shown a disposition to do 
everything that can be done to stamp out perjury 
and general fraudulent practices. But a prosecution 
for conspiracy is always necessarily a laborious, cun:- 
bersome affair, and, in the end, whether or not ac- 





tual conspiracy has been shown, is apt to be a matter 
of legitimate difference of opinion. . The law should 
be amended so as specifically and definitely to class 
as crimes many acts which are wont to be committed 
in anticipation of bankruptcy proceedings. As we 
remarked in our former editorial, “under the Eny- 
lish Debtor’s Act of 1869, which is employed in aid 
of the Bankruptcy Law, a long list of acts or omis- 
sions of a bankrupt constituting crime is given, 
many of which comprise acts committed within four 
months before the commencement of the bankruptey 
proceedings. There is no good reason why the appli- 
cation of our own Bankruptcy Act should not he 
similarly extended, nor, as far as we can see, why 
those who abet and connive at fraudulent bankruptcy 
in the capacity of alleged creditors or otherwise, 
should not also be expressly charged with criminal 
liability."—-N. Y. Law Journal. 





: 03 
Should the Grand Jury System be Abolished.‘ 
By Grorce LAWYER, OF THE ALBANY (N. Y.), Bar. 

The traditions of the common law, like the tradi- 
tions of creed, resent change and innovation. 

A system for the ascertainment of the commission 
of crime and the detection of the criminal, begun 
seyeral centuries ago and afterward evolved into an 
instrument of reasonable usefulness and protection, 
forcefully appeals to the prejudices of conservatism. 
But it is a maxim of the law, rarely admitting an 
exception, that when the reason for the law ceases 
so does the law. Has not the reason for the law 
ceased in America? 

In order to reach a just and fair conclusion it is 
necessary to inquire, at least briefly, into the origin 
of the inquisitorial process, and the conditions sur- 
rounding its adoption. There is some reason to sup- 
port the contention sometimes asserted, that the in- 
stitution existed among the Saxons. (Crabb. Eng. 
Laws, 35.) 

However, not until the reign of Henry II does the 
statute law provide for a jury for the investigation 
of supposed crimes. (Statute of Clarendon, 10 Hen. 
II, A. D. 1864.) 

It was then provided ‘if such men were suspected 
whom none wished or dared to accuse, the sheriff 
being thereto required by the bishop, should swear 
twelve men of the neighborhood or village to declare 
the truth respecting such supposed crime,” the ju- 
rors being summoned as witnesses or accusers, rather 
than as judges. It is generally conceded that the 
grand jury system was either created or reorgan- 
ized by this statute. (Spence Eq. Jur., 63.) 

Adverting to the relation of the old Frankish in- 
quest to the initiation of criminal proceedings by 
indictment, a later authority refers to the accusing 
jury of Henry II thus: “ The ancestors of our grand 





*Paper read before the annual meeting of the New’ 


York State Bar Association, at Albany, January 17, 
1906. 
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jurors are from the first neither accusers nor exactly 
witnesses; they are to give voice to the common 
repute.” (2 Poll. & Maitl., 639.) 

In the very beginning it is apparent that the sys- 
tem emanated from fear of royal influence and was 
designed to stand as a barrier protecting the accused 
from the baseless and malicious charges of the ac- 
cuser. 

Criminal proceedings were then merely private 
affairs. Judges and magistrates were royal favorites. 
Tenure of office rested entirely with the pleasure of 
the Crown. The rights of person were loosely re 
garded and more than ordinary courage was required 
to bring accusation against those who enjoyed royal 
protection. It had become practically impossible to 
secure a criminal’s punishment, unless the criminal 
happened to be of the class whose welfare and exist- 
ence offered no especial concern to those in power. 

There was, indeed, a necessity for the existence of 
some tribunal where the common people might be 
heard, without fear of punishment for telling the 
truth. But even then the protection sought by the 
people seems to have been very imperfect and incom- 
plete. It was during the reign of Henry VIII that 
the grand jury system was boastfully proclaimed to 
be the guardian of “the people’s liberties ” and “ the 
bulwark of freedom,” and yet 72,000 persons suf- 
fered death by hanging during this reign, in most 
cases for trivial offenses: | Contemporaneous with 
the birth of the grand jury, a subject of Great 
Britain might bring his wife into the public market 
place, with a halter around her neck, to offer her 
for sale, and the husband might chastise the wife 
for the discipline of the whole family. 

3ut there exists a vast difference between a theo- 
retical relation of the grand jury to the ignorant and 
down-trodden English subject over three centuries 
ago and its relation to the free and enlightened cit- 
izenship of the United States of America in the 
twentieth century. The relief sought by the yeomen 
was in a popular system in which they should be 
both heard and represented as against every other 
judicial tribunal dominated by the Crown. Every 
branch of our government is of the people. We re- 
quire no shield to protect the individual from the 
State’s aggressions, and witnesses to the truth need 
no longer feel the displeasure of constituted au- 
thority. To maintain that the process of inquisition 
is of great service at the present time is to concede 
that under our republican form of government the 
liberties of the individual are subject to the same 
baneful influences as existed under a despotism in 
the dark ages. 

What, then, are the specifie charges against the 
grand jury system? 

At the beginning of the eighteenth century some of 
the very ablest minds in England began to appre- 
ciate the grievous iniquities of the inquisitorial pro- 
cess, and Jeremy Bentham, as early as 1825, speaking 
of the incongruities of the English Penal Procedure. 
marshalled the following specifications of impeach- 








ment: “The operations before this intermediate 
tribunal may be set down as purely mischievous. 
They once had an object, but that object has been 
done away with. The object was to preserve an 
innocent man from the operation incidental to prose- 
cution, and innocent he might well be pronounced if 
even upon the face of the evidence produced against 
him by the adversary, delinquency did not appear 
probable. The design was laudable, and to this de- 
sign the procedure, whatsoever might be the incon- 
veniences attached to it in other respects, was natur- 
ally enough adopted. 

1. Evidence was received only on one side, on the 
side of the prosecutor, on the side of the defendant 
not, for to call upon him for his evidence would be 
to subject him to the very vexation from which it was 
intended he should be prevented. 

2. The evidence was received and collected in 
secret; that is to say, in so far as secrecy was com- 
patible with the presence and participation of a 
number of persons from twelve to twenty-three. In 
the same intention these jurymen were sworn to 
secrecy. Why? Because at this time the defendant 
knew nothing of the matter. The bill being found 
by this jury thereupon there went an order of ar- 
restation. Had it not-been for the oath, a friendly 
juryman might give intimation and the defendant 
make his escape. In the first place, the institution 
it has been so about these twenty-five 
The defendant has already been subjected to 
tne vexation from which he was thus to have been 
preserved. From the middle of the sixteenth century 


is useless; 
years. 


examinations, as above described, have taken place 
(i. e., the examinations before a Justice). 

In the next place, it is mischievous; it is so in no 
small degree. 


One of the great boasts, as well as one 
of the greatest merits, of English procedure, is its 
publicity. This security, it has been seen, is sacri- 
ficed; sacrificed and so continues to be after the ob- 
ject for which the sacrifice was made is gone. The 
consequence is an unlimited domination to popular 
prejudice; to party, if not personal interest and af- 
fection; to false humanity; to caprice under all its 
inscrutable modifications.” (Rationale of Judicial 
Evidence, Book 3, chap. 15.) 

After a lapse of nearly a century of time the evils 
enumerated and inveighed against by Bentham not 
only exist with us, but have grown to more harmful 
proportions, 

The first, and probably the paramount, objection 
lies in the fact that a free man may be held to an- 
swer for a felony, as a suspect, in secret proceedings. 
He may never know that he is under suspicion until 
apprehended as a criminal after indictment. The 
evidence on which the indictmennt is based is present- 
ed to the jurors without notice to the party against 
whom the accusation is made. The ex parte state- 
ments of witnesses, who may be influenced by malice 
and revenge, are sufficient to brand the most inno- 
cent citizen with the foulest crime. And the accused 
is unheard! He may not even appear before the 
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tribunal to explain or to contradict the testimony 
offered against him, and the accusing witnesses are 
not subjected to cross-examination. 

No man should be held to answer for a crime 
without a hearing and without an opportunity to 
meet his accusers face to face. In a civilized society 
a person charged with infraction of the law should 
at least be informed by whom the charge is made. 

It is our peculiar distinction that in New York 
State we have maintained, in the very essence, the 
most vicious provisions of the grand jury system. 
Conforming generally to the rules of the common law. 
we have embodied in statute form the following 
direction: 

“The grand jury ought to find an indictment when 
al] the evidence before them, taken together, is such 
as in their judgment would, if unexplained and un- 
contradicted, warrant a conviction by the trial jury.” 
(Code Crim. Proc., sec. 258.) In effect, therefore, 
the indictment is the opinion of at least twelve men 
that the accused is probably guilty. An indictment 
must be found if the evidence is such that if “un- 
explained” and “uncontradicted,” a conviction would 
be justified. And the accused is prohibited from pre- 
senting any evidence whatever that might contribute 
to the very explanation and the contradiction which 
might lead the investigating body to a different con- 
clusion. 

Jt is certainly unjust that there should exist any 
sort of a presumption that the accused is guilty 
before trial. But this is practically the result of 
every indictment. At the threshold of trial the pris- 
oner is confronted with the solemn edict of one jury 
of his peers that there is evidence sufficient to war- 
rant his conviction. Instead of a presumption of 
innocence until proved guilty beyond a reasonable 
doubt, a legal tribunal has already delivered an 
opinion and created the presumption that the ac- 
cused is a criminal, 

Surprising as may be the declaration, it has been 
confirmed by experience that a very large proportion 
of trial jurors indulge the belief that the prisoner 
would not be arraigned under an indictment if he 
were entirely innocent. Upon the trial the accused 
must meet, therefore, not only the people’s evidence, 
but the subtle and dangerous influence carried with 
the indictment, found as a result of proceedings to 
which the accused could not be a- party. It is true 
that some degree of suspicion will exist in every 
case, whether the accused is held under an indict- 
ment or by order of a committing magistrate. But 
experience has justified the conclusion that trial 
jurors are not nearly so likely to assume that some 
truth exists in the charge against the prisoner, 
when the latter is held by a magistrate, as where at 
east twelve men, constituting a prior jury have be- 
lieved the charge to have been well founded on the 
evidence. It is the judgment of those who have 
made special study of the existing procedure that 
trial jurors will be strongly influenced by an opinion 


fact presented before them, while they will regard 
with indifference the findings of a magistrate whose 
judgment may be based upon the technicalities of the 
law, as well as upon the facts. Furthermore, even 
if the opinion of a magistrate must necessarily create 
some suspicion as to the probable guilt of the offender, 
it must be remembered that the court’s conclusion 
has been reached, not upon ex parte testimony alone, 
without cross-examination, but after the person 
charged has been given every opportunity to refute 
the accusations made against him. 

A further serious objection is that the inquisition 
is frequently made the instrument of extortion. The 
experience of England and America has been the 
same in this respect. It is quite immaterial whether 
the suspected person be guilty or innocent. If inno- 
cent, his fears are worked upon. He dreads the 
public disgrace of the charge, however unfounded it 
may be. It means, at least, a blight to his own hopes 
and the humiliation of his family. A final vindi- 
cation by a trial court may be an assured fact, still 
there must be the dreaded publicity, unless the prose- 
cution can be stopped. Such a result may be effected 
with much less difficulty, because there has been no 
public hearing. No magistrate has listened to the 
evidence and the proceedings of the grand jury room 
are secret and sacred. 

If the party be guilty, there is still a deeper motive 
for compromise. The innocent man may hope for aa 
acquittal, but the guilty anticipates and fears convic- 
tion. All the influence of friends and money is 
brought to bear in order to obstruct or to frustrate 
justice. Political power is too often used to the 
same end. And the reason all this is possible is be 
cause the inquisitorial proceedings are one-sided and 
secret and the accused and accuser may not meet, 
There no longer exists a single legitimate reason why 
proceedings in any part of our judicial system should 
be secret, except in examinations or trials, where the 
testimony to be adduced is of such a nature that good 
morals and public policy are not best served by 
publicity. “Every movement should be towards pub 
licity ;” said Bentham, “of the procedure before the 
trial jury, a characteristic and indispensable property 
is publicity; of the proceedings before the grand 
juries, a property still more characteristic is 
secrecy.” 

One of the earliest arguments. in favor of secrecy 
in the inquisition was that the accused parties might 
not escape before legal apprehension. But this reason 
has long since disappeared. Time was when trans 
portation and communication were so slow, difficult 
and incomplete that a criminal was afforded eve1y 
facility for escape. With the telegraph and rail 
roads and treaties of extradition with all civilized 
peoples there is very little possibility that the guilty 
may be secure in flight, although under any condi 
tions he may delay capture. 

The secrecy of the grand jury room is as unfait 
and un-American as its ex parte characteristic. Pat 
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the greatest publicity is demanded to insure the 
people’s rights, is it important that every branch of 
our executive, administrative and judicial systems 
should be open to public observation and investiga- 
tion. 

Fatal as are these objections to procedure by in- 
lictment, the arraignment does not stop here. Other 
evils, if not, perhaps, so serious, still exceedingly 
vicious and harmful, contribute additional evidence 
in condemnation of the existing law, 

It very frequently oceurs that a grand jury fails 
to return an indictment, although the accused may 
be subjected to the greatest public criticism. Of 
course, a “true bill” should not be found, unless on 
sufficient legal evidence, but, nevertheless, this pro- 
cedure places the alleged offender in a most cruel 
predicament. He has escaped the charge because 
the grand jury has intervened. Grave suspicion may 
still rest upon him, for the reason that it may never 
be known by what means or instrumentality the proof 
failed to satisfy the accusers. In its effect libel may 
be no less a libel because it is made under cover of 
the law. The man lives forever a suspect, without 
the privilege even of a fair explanation. Whenever 
it is believed that sufficient evidence exists to war- 
rant an arrest for crime, the party against whom the 
charge is made should, at least, be accorded an op- 
portunity for publie vindication. Voicing the senti- 
ments of all honorable men, Sir Nicholas Throck- 
morton, after an acquittal of high treason, declared: 
“It is better to be tried than to live suspected.” 

wWurthermore, whenever a crime is committed it is 
essential that the perpetrators of the crime be ap- 
prehended with the least possible delay. The grana 
jury system, instead of preventing, makes possible the 
felon’s escape. In practice, it is quite usual that 
many weeks intervene between the time of the com- 
mission of the crime and the convening of the grand 
jury. In nearly every instance where a preliminary 
hearing has not been held before a magistrate, the 
accused is granted sufficient opportunity to elude the 
process of the court. 

While the common-law privilege of presentment, 
in the nature of information upon which an indict- 
ment may be framed, has never been sufficiently 
observed in this country to have established a general 
American practice, still there inheres to the system 
the right “to make a sort of general presentment of 
evil things to call public attention to them, yet not 
an instruction for any specific indictment.’ No one 
could be called to answer such a_ presentment.” 
(Bish. Cr. Pro., 4th ed., see. 137, subd. 2.) 

Under protection of this arbitrary power, the acts 
of publie officers and of public bodies may be criti- 
cised and condemned, and it matters not whether 
there be a reasonable excuse for such action or 
whether the motive is malice, revenge or partisan 
advantage. In this manner, the basest reflections 
may be cast upon the most innocent character, and 
the person who is held up to public censure an 
contempt is left practically without redress, 








The exercise of this prerogative by the grand jury 
led the court, in the matter of Gardiner (31 Misc., 
367,) to declare: “While it may be observed that 
the court has tolerated rather than sanctioned such 
presentments, of things general, yet the grand jury 
should never, under cover of a presentment, present 
an individual in this manner, for if it have legal 
evidence of the commission of the crime it should 
find indictment against him upon which he could be 
held to answer, and if it have no such evidence it 
might in fairness to be silent.” What, then, is there 
to be said in defense of a system to which statute 
law permits such irresponsible power and such arbi- 
trary discretion? 

The grand jury may not only find or decline to find 
an indictment upon the ex parte evidence presented, 
but it may go still further and of its own motion, 
with little knowledge or no knowledge of existing 
facts and conditions, make such charges which, if 
true, should be made the basis of a criminal prose- 
cution, to which the alleged offender should be given 
the privilege to answer. 

It must also be taken into account that the 
expense of an intermediate tribunal amounts, in the 
aggregate, to a very large sum, to be met by tax- 
ation. 

Admitting that all these imperfections exist, it 
is asked, if we do away with the present system, what 
procedure can be established more just and better 
adapted to our requirements? They who would seek 
in this State a better method than proceedings by 
indictment are not beginners in an untried field. The 
undertaking here will not be the commencement of 
the assault. The sanctity of tradition and the 
veneration of ancient rights have not so blinded the 
people of our sister States that they have failed to 
observe and to remove certain legal obstructions that 
lie in the path of the administration of justice. 

In nearly one-fourth of the United States of 
America the common-law grand jury has either been 
entirely abrogated or so modified and restricted in 
its sphere as to more closely conform to present-day 
needs. In Indiana, Illinois, Iowa, Nebraska, Oregon 
and Colorado, the State Constitution gives the Legis- 
lature authority to make laws dispensing with grand 
juries in any case. The Legislature of Nebraska 
may provide for holding persons to answer for all 
criminal offenses on the information of a_ public 
prosecutor. Alabama and Michigan each permit 
other process in criminal cases. 

Constitutional provisions permitting all criminal 
proceedings to be made by information, or dispensing 
with grand juries in certain cases further exist in the 
Federal government and in the following States: 
California, Connecticut, Kansas, Louisiana, Montana, 
South Dakota, Utah, Vermont, Wisconsin and Wy- 
oming.* 





*See Hurtado v, People, 110 U. S., 516; Kalloch v. 
Sup. Ct., 56 Cal., 229; In re Lowrie, 8 Col., 499; 
Romero v. State, 60 Conn., 92; State v. Bosswell, 104 
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Referring to trial by jury, before the American 
Bar Association, in August, 1905, Mr. Justice Brown, 
of the United States Supreme Court, briefly alluded to 
the rapidly growing sentiment against the grand jury 
system and to the wisdom of the changes adopted in 
the several States. “The assumption of criminal 
proceedings by the State,” says Mr. Justice Brown. 
“and the appointment of attorneys charged with the 
duty of prosecuting only those who are held to bail 
by an examining magistrate upon proof of probable 
cause, has been found in practice to afford ample 
protection to the accused. Indeed, as the accused 
may introduce evidence before the magistrate to 
disprove the existence of probable cause, he is even 
better protected than he is by a grand jury, which 
listens only to evidence of his guilt, given in secret 
and with no opportunity of explanation.” 

For more than eighty years felonies have. been 

prosecuted in the State of Connecticut by informa- 
tion, and in Michigan for more than fifty years. 
During a long service on the Federal Bench, Mr. 
Justice Brown was afforded every facility for ob- 
servation of the new system, and he declares that in 
all his experience, he has yet to find a lawyer who 
advocated a return to the old process. And this is 
not strange, for the Michigan system is sensible, fair 
and equitable. 
. Under this procedure, before an indictment can be 
had, an open examination must be conducted where 
all the witnesses can be tested by counsel or con- 
fronted by the accused, and where all the proceedings 
are under the rules of law and where only legal 
evidence is admissible. The witnesses are likely to 
be truthful, as they sign depositions and their state- 
ments are at once exposed to full investigation. In 
the event of death, absence or insanity, the State 
may use their depositions, 

A reasonable provision of the Michigan law permits 
the court, in its discretion, to summon a grand jury, 
where the inquisitorial character has been found 
efficient in the unearthing of frauds and the abate- 
ment of nuisances. 

There can be no just objection to a system in this 
State which would permit the prosecution of all 
felonies by information and which would still allow 
the court, if public necessity seem to require, to 
summon a grand jury for purposes of inquisition. It 
is quite generally admitted, even by those who do not 
favor abrogation of the grand jury’ system, that its 
chief efficiency now exists only in special instances, 
relating to matters of public concern. Permit the 
court, then, in its discretion, to determine when that 
need exists, and in all other cases let the preliminary 
proceedings be held before an examining magistrate 





Ind., 541; State v. Barnett, 3 Kan., 250; State v. 
Woods, 31 La. An., 267; State v. Brett, 16 Mont., 
360; Miller v, State, 29 Neb., 437; State v. Ayers, 
85 So. Dak., 517; Matter of Maxwell, 19 Utah, 495; 
State v. Dyer, 67 Vt., 690; Rowan v. State, 104 Ind., 
541; State v. Boulter, 5 Wy., 236. ° 








alone. While it is maintained that results have 
uniformly and clearly demonstrated the great super- 
iority of the method of prosecuting felonies without 
the intervention of a lay tribunal, still the retention 
of the inquisitorial process, to be used in the dis- 
cretion of the court would serve to allay the fears 
of those who seem strongly inclined to believe that 
an examining magistrate would be less fearless and 
less independent in cases requiring the investigation 
of wrongs arising from political corruption or 
malfeasance, than a body of laymen set apart. it 
is certainly manifest that the responsibilities of a 
magistrate will be greatly increased by the abrova- 
tion of the intermediate tribunal. In those States 
where prisoners are bound over to the grand jury, 
it is the consensus of opinion, as expressed by cle 
closest observers, that the magistrate feels a lesser 
degree of responsibility and is inclined to hold 
prisoners on less convincing evidence than is possible 
in those jurisdictioris where proceedings by indict- 
ment follow the commitment. And, on the other 
hand, the grand jurors less appreciate the grav ty of 
their undertaking, in cases which have already teen 
passed upon by a magistrate. So that the magistrate 
is apt to be negligent, relying on the grand jury for 
further investigation, and knowing that the onus of 
an indictment rests alone with that body, and the 
grand jurors, in turn, shift the burden and are jess 
concerned because a _ judicial officer has already 
directed the accused be held under the charge, 
Therefore, the interests of the people and the indi- 
vidual cannot be conserved by the existence of these 
two tribunals, side by side. But the magistrate, 
who is accountable directly to the people, with no 
intervention between himself and the trial court, is 
sure to feel the importance of his duties and the 
necessity that his judicial acts shall conform to the 
law and to the facts. 

« It has been successfully demonstrated, wherever 
the attempt has been made, that the prosecution of 
all crimes may safely be instituted before an exam: 
ining court, and that the presentment and indictment 
of the grand jury are no longer necessary either 
to a prompt or to a certain and safe administration 
of justice. 

Cessante ratione legis cessat et ipsa lez. 





If the memoranda of inspection of engines pre 
pared by the men in charge of that work, and filed 
in the office of the railroad company, have been lost, 
and the facts with regard to the inspection forgotten 
by them, it is held, in Manchester Assur. Co. v. Ore 
gon R. & N. Co. ({Or.] 69 L. R. A. 475), that such 
facts may be proved by the introduction in evidence 
of a transcript of such memoranda, entered by the 
proper clerk in a book kept for that purpose, ac 
companied by his testimony, and that of the ir 
spectors, showing that inspections were made ant 
properly entered in the book. 
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The Ballot. 

By Epwin HIccIns. 
Hail, Symbol of Freedom! Emblem of Might! 
Ensign of Glory and Standard of Right! 
Thy likeness appears in wonderi..| guise, 
Abroad in the land, on sea, in the skies:— 
A leaf from the bough of Liberty’s tree, 
A crest on the wave of the restless sea, 
A star resplendent in the crown of night, 
A shaft from the sun in celestial white. 
Firm as the mountain, yet frail as tne flower, 
Unknown to the ages, now regnant with power; 
Swift as the lightning to avenge a wrong; 
Thy hand sets to music the patriot’s song. 
Thy spirit doth the inspiration give:— 
The lowly and struggling arise to live,— 
Not in the dim twilight when sunset dies,— 
But in full-orbed splendor, in Columbian skies. 
From acorns in forest of the common oak 
The slumbering strength of the people awoke. 
Thy edict sends greetings or armies abroad; 
Thy voice for the right is the voice of God. 
Our fathers for thee reared th’ altar of right; 
For thee pledged their all in perilous fight, 
sore thee resplendent through Tyranny’s night, 
And crowned thee in triumph in Freedom’s light. 
For thee were streams of precious crimson shed, 
And valiant hearts are sleeping with the dead. 
Thou hearest the footstep, the manly tread, 
And seest the halo that crowns the head 
Of him who loves and guards thy cherished form, 
In the blaze of sunshine, in the cloud of storm; 
Panoplied for right by thy gracious hand 
He shapes the fortune of Heaven’s favored land. 


When the conscience speaks for a nation’s need, 
Be it one for conscience: ’tis harvest seed ; 
To-day a whisper for the cause of right, 
To-morrow thunder of triumphant fight, 

And the scorn and jeers in derision given 

Are lost in plaudits that echo in Heaven. 
The real triumph is not that you have won:— 


It is the award: “faithful” and “well done.” 
No righteous cause can e’er go far astray, 

For conscience leads on to eternal day. 
Dastard and mean the act: the deed ’ll done 
Which stifles the voice of the humblest one. 
For place, in passion, for party or self 

Makes ’treason of conscience for greed or pelf. 
‘Tis beak of vulture, not an eagle’s wing, 
Which replaces for thee a spurious thing; 
The mark of crime on the miscreant go brand 
Who despoils thee with his impious hand; 

No honor for him, but, an ignoble fame 

Will follow him beyond the grave in shame; 
But Honor and Love bring garland and voice 
For him who proclaims the people’s free choice. 
What e’er delays or obscures the bright day, 
Or obstructions place in thy skyward way, 
Returns to curse the majesty of State; 

Make it a’thing—a whim—of chance or fate 
Gnaws the vitals of civic right and power; 





Hastens the sad and melancholy hour, 

When bleeding and crushed Freedom dying lies, 

Or, on broken wing to other regions flies. 

Ours to broaden the way to nobler life, 

To higher build the altar fires of right; 

Up rugged steeps to loftier summits climb,— 

The grandest in all the wide range of Time,— 

Where Freedom’s glorious standard wide unfurled 

Shall win the homage of the yearning world. 

Kindred and nations ’neath its ample fold 

Shall find the long-sought realm of civic gold, 

By righteous Heaven for golden age decreed, 

To her children of every clime and creed. 

Haste—stay the hand that would the frail bond 

break , 

Which binds the lowly to the life of State 

Stronger, deeper, closer knit:—make all feel 

Eternal interest in the Commonweal. 

Broader lay the foundation stones of State; 

Cement them deep—in depths of love—not hate. 

Rear graceful, pure and tall her jeweled wall; 

Make her lofty ramparts a shield for all. 

Bury forever old time wounds and scars; 

Welcome the light of the coming stars. 

O Symbol of Right, broaden a safe way 

To the glowing splendors of perfect day. 

No casket e’er filled with jewels to brim, 

Or music which sings in a nation’s hymn, 

So dear to hearts that for their country burn 

As the precious life of the civie urn. 
Baltimore, January, 1906. 
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The Humorous Side of the Law. 


In the early days of Kansas Judge Strang was 
district judge on the bench in Dodge City. Every 
time he was absent the lawyers of Dodge City would 
elect an old ex-Confederate colonel, practicing law 
there, as judge pro tem. A stranger drifted into 
Dodge City, and soon noticed that the old “ rebel” 
was always chosen judge pro tem. He couldn’t un- 
derstand it. He asked Mike Sutton how it came 
about. “O, we do it because we like to see the old 
sardine take the oath of allegiance to the United 
States,” said Sutton. 

One time Colonel Bill Hackney of Winfield was 
indicted by the grand judy for betting on election, 
along with several other men. Hackney stood in 
with the judge. The defendants all pleaded guilty. 
Before passing sentence on the bunch the judge took 
Hackney into a side room and asked: 

“How much shall I fine you, Bill?” 

“What are you going to soak the rest of the 
bunch for?” asked Hackney. 

“Oh, I think I'll give them a dollar and costs,” 
said the judge. 

“Well, I don’t want to be treated as a common 
criminal,” said Hackney. “Just fine me $50 and 
costs.” 

And the judge took his seat on the bench and did 
so.—Kansas City Journal. 
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{Hew Books and Rew ditions. 
‘The Rule Against Perpetuities. By John C. Gray. 

Second edition; revised and greatly enlarged. 

Boston; Little, Brown & Co., 1906. 

This work, from its first appearance, has been con- 
sidered as the best possible treatment of a subject 
that, although narrow, is of great importance and is 
frequently before the courts. The author, who has 
been a professor in the Harvard Law School since 
1883, is conceded to be the leading authority in this 
‘country on Real Property law, and has for many 
years made a special study of the intricate and often 
perplexing questions arising under the legal doctrine 
governing the creation of future estates in property, 
commonly called “the rule against perpetuities,” a 
rule which might be called “the rule against 
ness.” 

The author first treats of future estates and interests 
in property, and of the restrictions on their creation, 
other than the Rule against Perpetuities, and shows 
how these have been simplified and reduced to the 
Rule against Perpetuities. Then he treats of the 
origin and history of the Rule, and states the Rute 
itself, with its corallaries. He shows what interests 
are too remote, and what interests are subject to the 
Rule. He deals with reparable limitations, limita- 
tions to classes, and limitations to a series, and with 
trusts, and modifying and qualifying clauses; limita- 
tions after estates tail, powers, and mortgages; cus- 
tomary rights, charitable trusts, construction, and 
accumulations, 

In the new edition many of the topics have been 
greatly amplified, the text being enlarged by about 
one hundred and fifty pages. The cases discussed anil 
cited, which include practically all of those reported 
that involve the Rule against Perpetuities, are nearly 
doubled, numbering about 3,600. 


remote- 


Hints for Forensie Practice. By Theodore F. C. 
Demarest. New York; The Banks Law Publish- 
ing Co., 1905. 

It is the purpose of this little book—125 pages—- 
not to set down practical hints on forensic practice 
in general, as one might infer from the title, but to 
elucidate certain rules pertaining to judicial prooi, 
more particularly with reference to the ancient 
formula “incompetent, irrelevant and immaterial,” 
which seems to exert something of the effect upon 
our author that an ensanguined cloth does upon an 
enraged bovine. The author, in Chapter I, defines 
certain elementary terms, and from these deduces 
the inferences that competent means admissible, and 
incompetent inadmissible; wherefore, an objection to 
evidence as incompetent is absolutely general, af- 
fording no intimation of the ground of objection to 
to the admission. Relevant and material agree in 
referring to matter of substance, as distinguished 
from technicalities of form or procedure; in other 
words, relevant or material evidence is such as 
possesses an inherent capacity or tendency to aid iy 
establishing or disproving thé fact in issue. An ob- 





jection to evidence as irrelevant, or as immaterial 
would therefore seem to he specific. These tentative 
deductions are studied in the light of the decisions 
of the courts’ adjudicated cases. 

It can be said that Mr. Demarest clearly proves his 
premises. In this he has performed a valuable ser- 
vice in assisting, to some extent at least, in the 
elimination from the court room of the ceaseless and 
senseless repetition of a meaningless phrase. The 
author’s conclusion is that the objections most likely, 
when overruled, to ground a good exception have no 
stereotyped or technical form, the criterion of avail- 
ability being that in a manner however informal and 
diffuse they indicate clearly the exclusory rule sought 
tu be enforced. 


On the Field of Glory. By Henryk Sienkiewicz. 
Translated from the Polish by Jeremiah Curtin. 
Boston; Little, Brown & Co., 1906. 

This latest work of the famous Polish novelist is 
an historical novel, dealing with the period of the 
second siege of Vienna, 1682 and 1683, when King 
John Sobieski and his stanch Polish followers came 
to the rescue of the besieged city and defeated the 
Turkish invaders. This is the author’s first novel 
since 1900, and he has given his readers a strong pic- 
ture of Polish life and character toward the close 
of the seventeenth century. The scenes of peace 
and war are vividly described, and the narrative has 
a force and vigor that compel attention. Sien- 
kiewiez is one of the most powerful of mod- 
ern novelists, his books are dramatic in _ plot, 
end he endows his characters with a _ vital- 
ity that makes them almost human. The ele- 
ment of romance is harmonized with the cry of 
battle, and his heroes are incited to deeds of valor 
on the “field of glory” by the women they love. The 
story is brilliantly written, and in its English trans- 
lation Mr. Curtin has preserved much of the beauty 
of the author’s style. 
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Literary RAotes. 

Anna Chapin Ray’s new romance of Quebec, en- 
titled “Hearts and Creeds,” which Little, Brown & 
Co. will publish shortly, deals with the marriage of 
Arline Lord, a Protestant girl, and Amedee Leleu, 
Catholic. The author is thoroughly familiar with 
Canadian life, and her new story is said to be a 
powerful study of the social and political life of 
Quebec. Another novel to appear this month is 
“Maid of Athens,” by Lafayette McLaws, a romance 
dealing with Lord Byron’s career in Greece and his 
love for Thyrza, the daughter of a Greek patriot. 


G. P. Putnam’s Sons will issue shortly in book 
form, “From a College Window,” a collection of 
papers now appearing serially in the Cornhill Maga- 
zine, by the author of “The Upton Letters.” The 
publishers are now at liberty to announce that both 
these books are the work of Arthur C. Benson, »f 
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Magdalene College, Cambridge, who, it is perhaps 
unnecessary to add, is the son of the late Archbishop 
of Canterbury. “From a College Window” is es- 
sentially a collection of six essays in which the 
author gives a frank expression of what he prizes in 
life and also what he expects from it, 


Harper & Bros, will publish shortly two important 
novels, “The Genius,” a Russian story, by Margarct 
Potter, and “Randvar the Songsmith: A Romance of 
Norumbega,” by Ottilie A. Liljencrantz. Both are 
writers of marked ability. 


The Nobel “Peace Prize” of $40,000 for 1905 was 
awarded in December to the Baroness von Suttnes, 
of Austria, for her book, “Wie Waffen Nieder,” bet- 
ter known in this country by Miss Abbott’s transla- 
tion, entitled “Ground Arms! The Romance of 
European War,” first published some years ago by 
A, C. McClurg & Co., and just reissued by them. 
The establishment of The Hague Tribunal for Inter- 
nation Arbitration is understood to have been 
influenced by the publication of this book, which has 
reached an enormous sale in Europe. 


Mr. Rudyard Kipling will return to his English 
home early in May. During the next year it is ex- 
pected that ten of his short stories will appear in 
McClure’s Magazine and The Ladies’ Home Journal, 
which will be gathered in book form under the title 
of “Puck, of Pook’s Hill.” 


M. Gustave Simon has been appointed to succeed 
the late Paul Meurice, the literary executor of 
Victor Hugo. M. Simon has been assisting Meurice 
during the last seven or eight months in the national 
edition of Hugo’s works. This edition was com- 
menced three years ago, but so far only three vol- 
umes have appeared, with a fourth due some time 
this month. The edition will require some forty 
volumes and will include a great mass of unpub- 
lished documents. M. Simon will be associated in 
his task with M. Georges Hugo, grandson of the 
poet. 


It is reported that Jack London, with his wife 
and two servants, will make a seven-year tour of the 
world in a boat, now being built in San Francisco, 
the dimensions of which are given as forty-five feet. 
Mr. and Mrs. London will navigate the vessel. The 
book world will be richer for the author’s trip if 
one may judge the future by the past, as Mr. Lon- 
don’s experiences have always played a considerable 
part in his books, giving them an inimitable at- 
mosphere of reality. 


It seems that Jules Verne was born of Jewish 
parents, in spite of the reported recent denial of his 
son in Le Figaro. According to a Warsaw journal, 
Jules Verne was originally called Olszewicz, and he 
was born of Jewish parents in Plock, Russian 
Poland. His father was known as “the pious Ger- 
man,” on account of his fashionable attire. The son 





‘eft the country, embraced Christianity, adopted the 
name of Verne, and subsequently became a thorough 
Frenchman, 


Beatrice Harraden, author of “Ships That Pass 
in the Night,” has written a new novel entitled “The 
Scholar’s Daughter.” 


Stewart Edward White, the author of “Arizona 
Nights,” now running in McClure’s, is engaged on a 
novel of South Sea Life in collaboration with Sam- 
uel Hopkins Adams. 


It has been proved beyond question that Bret 
Harte was a Jew, and his grandfather, a very strict 
Jew, never fargave him for marrying a Christian. 


John Henry Hubback, joint author with Miss 
Edith Hubback, of John Lane Company’s recent pub- 
lication, “Jane Austen’s Sailor Brothers,” is a grand- 
son of the late Sir F, W. Austen, G, C. B., who died 
as senior admiral of the fleet in 1865, and is therefore 
a great nephew of Jane Austen. He was educated at 
the Royal Naval School, then situated at New Cross, 
Kent, and has been engaged in business in Liverpool 
for a number of years. He has some experience in the 
United States, having crossed the American con- 
tinent before there was any Pacific railroad, and has 
also visited Australia and New Zealand. He is a 
member of the Council of the Liverpool Chamber of 
Commerce, and has served on the Mersey Docks and 
Harbour’ Board, the governing body for Liverpool 
and Birkenhead docks. Miss Edith Hubbard was 
educated at the Oxford High School and has con- 
tributed one or two original stories to various serials. 


William Dean Howells is much in demand as a 
speaker at big dinners, though his inclination to 
attend such affairs is not by any means keen. Un- 
like “Mark Twain,” another man much sought in this 
way, he is careful what he says, but though ten 
years the junior of Mr. Clemens, his digestion is 
not a bit better, so that in his case banquets are 
much in the nature of aggravation. 


“Days with Velasquez” is the title of a forthcom- 
ing volume by Mr, C. Lewis Hind, a stimulating 
writer on art matters, who may be remembered ag 
the author of “Adventures Among Pictures.” Mr. 
Hind has visited all the galleries of Europe and the 
chief private collections where Velasquez’s pictures 
are enshrined; and he gives in this volume a nar- 
rative of his impressions of the pictures, together 
with a series of studies of the man, the artist, his 
companions, sitters, travels, methods, influence and 
appeal. The Macmillan Company are the publishers 
of Mr. Hind’s books. 


In the introduction to the new edition of “In 
Memoriam,” annotated by the author, the present 
Lord Tennyson gives very full and interesting infor- 
mation respecting the poem. There are also letters 
from the late Bishop Westcott and Professor Henry 
Sidgwick, which, respectively, give the impressions 
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the poem made on Cambridge men in 1850 and 1860; 
and there are four unpublished poems, “omitted,” 
says the author, “from ‘In Memoriam’ when I pub- 
lished, because I thought them redundant.” The 
notes left by Tennyson, partly in his own handwrit- 
ing, and partly dictated to his son, shed much light 
upon the poem, and will be welcomed and enjoyed 
by all who wish for a fuller and truer comprehen- 
sion of what Gladstone called “perhaps the richest 
oblation ever offered by friendship at the tomb of the 
departed.” 


The New York Times comments amusingly on the 
recent announcement that the trustees of a certain 
public library have put Jack London’s books under 
the ban: “Derby Neck, Conn., we are glad to see, 
has a free library, and we are almost glad to see that 
the managing authorities of the free library have 
issued an exceedingly foolish announcement—it would 
hardly be worth while to call the announcement out- 
rageous—to the effect that henceforth all books by 
Jack London are banned from the shelves of the 
library, and that it is hoped by them that the man- 
aging authorities of other libraries will do the same 
thing. The censors of Derby Neck even go so far 
as to advise ‘all lovers of their country” to cease 
buying Mr. London’s books or taking magazines 
printing his stories! We say that we are almost 
glad that this absurd thing has been done in Derby 
Neck, not because we like the doing, but because it 
seems to be inevitable that some such folly will be 
committed at regular intervals by the Officers of 
some Jibrary somewhere, and, this one having veen 
committed in Derby Neck, there is a good chance 
that nothing of this kind will be done for some time 
to come in a place of sufficient importance to make 
it really humiliating to the American population. It 
is a fact, as the Derby Neckers have somehow heard, 
that Mr. London recently indulged in some crazy 
talk about the Constitution and the Government. 
There is a difference as to just what it was he said. 
but it was certainly bad enough to justify harsh 
criticism of him as a politician and economist, and 
we are with Derby Neck in disapproving of the 
speech. But what has that to do with the fact that 
Mr. London has written a considerable number of 
stories, long and short, which are not only entirely 
innocent in such theories and doctrines as_ they 
contain, but are of somewhat unusual excellence as 
literature? This is not the place for determining 
the exact measure of their excellence, but it can 
safely be stated here that these stories have a pecu- 
liar strength, that their descriptive passages are 
both vivid and accurate, and that from them the 
reader can get a realizing impression of several re- 
mote lands and the vigorous people who inhabit them. 
For Mr. London writes skillfully of what he has seen 
with a keen eye, and he is a poet-realist of the kind 
that has few representatives in any generation. 
And these are the books that Derby Neck puts 
under the ban because their author gets up in a 
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public hall and spouts passionately about Govern 
ments and Constitutions! Ah, well, the ban, eve; 
when imposed by Derby Neck, is good advertising 
for some good books, and no doubt their sale will 
be largely increased in that part of Connecticut 
Such stupidities usually have the effect of increasin 
the sales of books less innocent.” 


The events of Mr. Phillpott’s new novel, “Th 
Portreeve,” take place in the Devonshire that ix 
has made his own. In its spirit the book resembleg 
“The Secret Woman” and “Children of the Mist, 
except that as a whole it portrays more happiness 
It is worthy of note that the vogue in this country 
of this English novelist widens with each succeed 
ing book from his pen, 


Mr. Ernest F, Henderson’s “ Short History of Ger 
many ” was heartily welcomed on its issue in 1902 
because it supplies the need of an interesting, con 
secutive, and comprehensive popular history of Ger 
many for the general reader, from the year 9 A. D, 
to 1871. The Maemillan Company have just re 
issued Mr, Henderson’s book in a single volume. 


The revised and enlarged edition of Mr. William 
E. Smythe’s account of “The Conquest of Aril 
America” brings down to date what has ‘been don 
by irrigation in the reclamation of the desert place 
of the west and southwest. “The whole story of tl 
irrigation movement,” says the Cleveland Plai 
Dealer, “is told in Mr, Smythe’s volume, the pro 
cesses are described, and a fund of valuable informa 
tion given, while the narrative has the interest ani 
fascination of a romance.” The new 
tains 32 illustrations. 


edition con 


Hughes Cornell, the author of “Kenelm’s De? 
sire,” a new novel which Little, Brown & Co. wil 
publish in February, has been fortunate enough, i 
is claimed, to find three absolutely new things fros 
which to construct a new novel: 
new and a 


a new theme, 
“Kenelm’s De 
is the story of an Alaskan Indian, adopted ani 
cducated by a white family of British Columbia 
Hughes Cornell is said to excel in the delineation oi 
Indian character. 


setting, new hero. 


. ” 
sire 


Of the twenty-nine books which appeared in the 
Bookman’s list of best selling books during the yea! 
1905, thirteen were written by men, eleven by women 
three were collaborations in which husband and wiiéf 
worked together, one was a collaboration of thret 
women, and one, “The Breath of the Gods,” was 
written, says the Bookman, “by an author whose set 
and identity is still a matter of conjecture to the 
reading public at large. This is an exceptionally 
good showing on the feminine side of the ledger.” 


Anna Chapin Ray’s new romance of Quebec, et 
titled “ Hearts and Creeds,’ which Little, Brown & 
Co, will publish in February, is said to be the strong: 
est novel she has written. It deals with the mar 
riage of Arline Lord, a Protestant girl, and Amede 
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Lelau, a Catholic. The author is thoroughly famil- 
iar with Canadian life, and her new story is a pow- 
erful study of the social and political life of Quebec. 


Mr. Owen Wister, who wrote that delightful book, 
“The Virginian,” has preferred to leave his old field 
for an entirely new one. Instead of following up 
his great success with another story in the same 
field, he has chosen for his scene a historic city, and 
the life portrayed is that of the most refined and cul- 
tivated society. “ Lady Baltimore,” his new novel, 
is announced by The Macmillan Company for issue 
in April. 


“Barbara,” who wrote “The Garden of a Com- 
muter’s Wife,” is now known to be Mabel Osgood 
Wright. The Macmillan Company announce for is- 
sue this spring a new book from her pen—“The Gar- 
den, You and I.” 


Miss Beulah Marie Dix, author of “ The Fair Maid 
of Graystones,’ “The Making of Christopher Fer- 
ringham,” ete., has for some years devoted much of 
her time to writing plays. She has a strong sense “if 
the dramatic, as readers of her latest novel will re- 
member, and unusual constructive skill. Two of her 
plays have just been secured by New York managers, 
who will produce them in that city, one in April, 
the other in the autumn. 


The Living Age is just beginning the publication 
of two serial stories of more than ordinary interest. 
They will be published in alternating numbers: 
“Wild Wheat,” a characteristic Dorset tale by M. 
E. Francis, opening in the number for February 10, 
and “ Beaujeu,’” an extremely clever historical ro- 
mance, full of life and movement, by H. C. Bailey, 
in that for February 17. 


“Maurice Maeterlinck” is the subject of a strong 
and critical paper in the February “ Arena” from the 
pen of Professor Archibald Henderson, of the Uni- 
versity of North Carolina. “Samuel Milton Jones” 
is the title of another critical paper in this issue of 


“The Arena.” The writer was a strong personal 


friend of the Golden-Rule Mayor up to the time of 
his death, and the treatment of his life and work is 


at once touching, fine and helpful. “ Edwin Mark- 
ham: The Poet-Prophet of Democracy,” and “ Wil- 
son L, Gill: The Apostle of Democracy in Educa- 
tion,” are two admirable personal sketches by the 
Editor of “ The Arena,” who also considers in a brief 
sketch Ray D. Handy, the popular cartoonist of the 
Duluth News-Tribune. Among the leading essays of 
this issue we mention the following: “ Railroad 
Rate Discrimination,” by Professor Frank Parsons, 
Ph.D.; “An Open Letter to the Secretary of the 
Treasury,” by Judge T. B. Stuart; “The Smelter- 
Trust,” by Hon, J. Warner Mills; ‘ Democracy’s 
Call to’ the Statesmanship of To-day,” by Edwin 
Markham; “A Socialist’s Reply to John Moody,” 
by Allan L. Benson, and “The Whipping Post for 
Wife Beaters,” by P. W. Shufelt, M. D. There are 





also about fifty pages of editorial matter chiefly 
given to the consideration of leading events through- 
out the world from the view-point of democracy, 
thus making an indispensable hand-book of demo- 
cratic progress for thoughtful men and women. The 
book-review feature, as heretofore, is also one of 
the strongest departments of this issue of “The 
Arena.” 


The South’s remarkable industrial development is 
mirrored in the February Review of Reviews, in 
which a group of writers headed by Richard H, Ed- 
monds, the well-known editor of the Manufacturers’ 
Record, of Baltimore, describes the contemporary 
progress of that section, giving special attention to 
the recent growth of the Gulf ports, the wonderful 
story of Galveston’s rescue from an encroaching sea, 
and the latest phases of the boom in Southwest 
Texas. 


The North American Review for February is a 
strong number, and contains articles pertinent to 
many of the leading interests of the time. Frederic 
Louis Huidekoper presents some significant reasons 
for answering in the negative the question “Is the 
United States Prepared for War?’ Henry James 
contributes the second and concluding part of “ New 
York: Social Notes.” H. B. F. Macfariand, Presi- 
dent of the Board of Commissioners of the District 
of Columbia, and an enthusiastic Christian Endeav- 
orer, tells of the origin and the fruits of “The 
Christian Endeavor Movement.” Hannis Taylor dis- 
cusses the “Elasticity of Written Constituticns,” 
which results from the judicial interpretation of 
those instruments by the courts. The Rev. W. Elliot 
Griffis writes of the services rendered to their coun- 
try by “Japan’s ‘Elder Statesmen.’” Controvert- 
ing the arguments of Emmet O’Neal in an earlier 
number, J. Warren Keifer, formerly Speaker of the 
House of Representatives, contends that “ Congress 
Has Power to Reduce Representation.” W. 8S, Ros- 
siter finds “The First American Imperialist” in 
Commodore Perry, who, when Japan hesitated to 
enter into treaty relations with the United States, 
urged the American Government to seize an island 
in the Orient as a base of possible operations. The 
Rev. F. E. Clark, President of the United Society of 
Christian Endeavor, sets forth “What English 
Poetry Owes to Young People.” Thomas L, James, 
formerly Postmaster-General of the United States, 
in an article entitled “The United States a Parsi- 
monious Employer,” advocates a more equitable re- 
muneration of American public servants. Arthur 
Pottow describes the “Electoral Corruption in Eng- 
land in the Old Days,” and finds in the purification 
of English politics encouragement for Americans to 
persevere in their efforts to put American politics 
on a higher plane. In a paper entitled “ Trust Com- 
pany Reserves: An Inquiry,” George W. Young, 
formerly President of the United States Mortgage 
and Trust Company, opposes the proposition te re- 
quire Trust Companies to maintain a cash reserve. 








62 


THE ALBANY LAW JOURNAL. 








The department of World-Polities contains communi- 
cations from London, St. Petersburg, Constantinople 
and Washington. 


John Lane Company issues from the Bodley Head, 
among several books of poems, one that will attract 
decided attention, the “Last Poems” by Laurence 
Hope. This author, whose romantic death occurred 
about a year ago, was the wife of Lieut.-General 
Malcolm Nicolson, though the virile quality of her 
poems kept her nom de plume from being questioned. 
Two volumes of here earlier work have been issued 
by the same house, “India’s Love Lyrics,’ which 
2ppeared in 1901, and “Stars of the Desert,” which 
followed. The present volume is a posthumous col- 
lection of her later poems that were ready for pub- 
lication. The volume bears the following dedica- 
tion to Malcom Nicolson: 


I, who of lighter love wrote many a verse, 
Made public never words inspired by thee, 
Lest strangers’ lips should carelessly rehearse 
Things that were sacred and too dear to me, 
Thy soul was noble; through these fifteen years 
Mine eyes familiar, found no fleck or flaw, 
Stern to thyself, thy comrades’ faults and fears 

Proved generosity thine only law. 
Small joy was I to thee; before we met 
Sorrow had left thee all to sad to save. 
Unless my love’s as vain as this regret 
That pours my hopeless life across thy grave. 
L. H. 





2:0: 


Corresspondence, 
The Proposed Corrupt Practices Law. 
To the Editor of Albany Law Journal ; 

The enactment of the proposed amendment pro- 
hibiting certain political contributions and requir- 
- ing a public accounting of the receipt and expendi- 
ture of all the other contributions would injure the 
“ professional political bosses,” but it would not de- 
stroy them. No doubt thousands upon thousands 
of those belonging to both the great parties, who at 
the last election voted against their own party’s 
candidates, were actuated by high and practical sen- 
timents. Is there a resentment, rankling in the peo- 
ple’s hearts against “ bosses?” ; 

If this utter destruction of “bosses” and this 
annual election of local leaders are the objects the 
people really desire to accomplish, then the amend- 
ment should be directed not only to the corrupt 
practices act, but to the primary election law. On 
annual primary day, it should let the voter, by bal- 
lots containing the names of all the enrolled electors 
in his election district prepared, printed and placed 
in his polling place, not by the “bosses,” but by the 
Board of Elections, secretly vote for the specified 
number of his neighbors for members of his assembly 
district general committee and for delegates to city, 
borough, county, aldermanic, assembly, senate, judi- 
ciary, congressional and other conventions. It should 





declare a day in December reorganization day. Or 
this day it should let the voter again repair to hi 
polling place and, by ballots containing the name 
of all the elected committeemen prepared as afore 
said, secretly vote for a chairman, a secretary ard #} 
treasurer for the committee. This elected chairmay 
(or local leader) should be the assembly district’ 
executive member in the county committee of 33 
which, likewise, should be required to nominate anif 
elect its chairman (or county leader) and to decid 
all its resolutions only by secret ballot, and whos 
resolutions, when involving measures, methods, money 
or men, should be inoperative until referred to ani 
approved by a majority of all the 35 assembly dis 
trict committees. Each assembly district committe 
should be required to make its nominations and ele¢ 
tions and to decide all its resolutions only by secre 
ballot. Delegates when in convention, likewise 
should be required to nominate and elect all candi 
dates for public office only by secret ballot. 

The enactment of an amendment embodying thi 
foundation principle, while costing the taxpayers : 
considerable sum annually, would withdraw tl: 
source and the control of governmental power fron 
the clique of “bosses” and restore them to the peo 
ple. Then the people, knowing it to be worth whil, 
would take an active and patriotic part in party 
politics. 

WILLIAM HENRY KNox. 

No. 42 West 120th St., New York City, Januar 
24, 1906, 

20% 





Among the Late Decisions. 

That livery stable keepers are not within the ruk 
that common carriers of passengers are bound to ex 
ercise extraordinary care for the safety of their pas 
sengers is decided in Stanley v. Steele (Conn.), 4! 
L. R. A. 561. 


The power of the court to supervise the exercist 
by the legislature of its constitutional power to ex 
pel a member is denied in French v. Senate (Cal.), 
69 L, R. A. 556. 


That a person is not placed twice in jeopardy, 
within the meaning of the act of July 1, 1902, for 
the government of the Philippine islands, by a cow 
viction of homicide in the supreme court of thosef 
islands on an appeal taken by the accused from 4 
judgment of the trial court, which, after acquitting 
of murder, convicted the accused of assault, which is 
included in the crime of murder charged in the com 
plaint, is decided in Trono v. United States, Advance 
Sheets, U. S. 1905, 121. 


That a deed absolute on its face cannot be deliv: 
ered to the grantee therein named to be held by him 
in escrow; and that such a delivery will operate as 
absolute and freed from all parol conditions, vesting 
the title at once, is held in Whitney v. Dewey 
(Idaho), 69 L, R. A. 572. 
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Refusal to Perform Marriage. ‘ 


A recent number of the Virginia Law Register 
contains the following article on the subject of 
“ Marriage of Divorced Persons:” 


“In 10 Va, L. Reg., 448, we raised the question 
as to whether a minister in Virginia had a legal 
right to refuse to marry a person who is marriage- 
able under the law. We came to the conclusion that 
a minister had no such right. Our editorial found 
- its way into the daily newspapers, and our position 
has been vigorously combatted by many clergymen, 
and not a few lawyers have expressed their dissent. 
The question was suggested by the action of leading 
denominations in prohibiting their ministers from 
marrying persons previously divorced on other than 
scriptural grounds. We took the position, that the 
minister, in the performance of the ceremony, was 
acting in the capacity of a civil officer, being re- 
quired, under the law, to give bond for the faithful 
performance of his duties, and that it would be an 
anomaly in the law if an officer were allowed to re- 
fuse to perform an official function, when the person 
applying for its exercise, had, in all respects, com- 
plied with the law. ‘We also called attention to the 
fact that in Virginia persons cannot be married ex- 
cept in accordance with the statute, and that it 
would be strange indeed for the law to say, as it 
does, to persons desiring to marry, ‘ Your marriage 
must be solemnized according to the statute,’ and 
then to turn to the officer it appoints to perform the 
function and say to him: ‘ Although these persons 
have complied with the law, you may perform the 
ceremany or not, as you choose.’ 

“But it is not our purpose to rediscuss this sub 
ject, but simply call attention to the fact that the 
question is now being discussed in England. A re- 
cent number of the Law Journal (London) contains 
a sharp eriticism of the position of the Church of 
England upon this question. The editor says: ‘The 
marriage of divorced persons is a perfectly valid 
marriage, The State allows it; the law upholds it; 
yet here is a bishop (referring to the bishop of 
Rochester) of the State Church, established by law, 
declaring publicly that he will punish with loss of 
livelihood and office any clergyman who solemnizes 
such a marriage, though in accordance with law as 
declared by Parliament, and even in accordance with 
the conscience of the celebrating clergyman. What 
greater disrespect could be offered to the Legislature 
than this utterance? 

“Our own opinion about the matter is that if a 
minister, who has qualified under the statute to per- 
form marriage ceremonies, finds that he cannot, in 
good conscience, perform the ceremony for persons 
legally marriageable, he ought to resign. It is in- 
deed unfortunate that the law of the State and the 
rule of the churches should be at variance, but it 
does seem that a minister, taking upon himself the 
duties of an officer of the law, should be governed 
by the law.” 





This refers to a previous article in the same jour- 
nal taking the same ground, and the present article 
has been copied in one or two of our legal contempo- 
raries, without dissent or comment, thereby suggest- 
ing that the above views were at least taken seri- 
ously. It may, therefore, be proper to say a few 
words upon what seems to us an entirely unwar- 
ranted contention. 

In the first place, it may ‘be remarked that no. 
analogies drawn from the law of England and the- 
status of English clergymen are in point. The 
English church is a legally established institution. 
Its clergy in quite a substantial sense are political 
public officers. In this country no church has any 
connection whatsoever with the State, and one of 
the fundamental doctrines of American policy is to 
preserve the absolute separation of Church and State. 

It does not expressly appear from the article 
quoted that a minister of religion is the only officer 
who can perform a marriage in Virginia. If there 
be a prescribed secular form as well, the article 
would certainly seem to be without practical point. 
But we would go further, and, even onthe theory 
that there is no other form of marriage open, we do 
not believe that a clergyman should resigm~because 
of conscientious scruples against marrying divorced 
persons. The performance of marriages is at most 
only an incidental and derivative duty*from the 
main functions of a clergyman’s office. It would be 
emphasizing a part at the expense of the whole to 
claim that ineligibility as a general matrimonial 
officer should require absolute withdrawal from the 
ministry. The remedy would lie in amendment of 
the law. 

With the utmost respect, we would’ stggest that 
the Virginia Law Register has disregarded the spirit 
of toleration and reciprocity which should underlie 
the relations of Church and State on this subject. 
To many persons marriage is a sacrament, and the 
attitude of the State properly is to validate legally 
a union sacramentally solemnized. .“# religious of- 
ficer is and should be justified in gefusing to per- 
form a sacrament in contravention gf the rules or 
discipline of his church. On the ot}ier hand, church- 
men should not seek to impose their own peculiar 
ideas and scruples upon other persons. That is, 
they ought not to oppose the adoption of marriage 
and divorce laws embodying the average moral sense 
of the community and under which citizens may 
enter into purely secular matrimony.—N. Y. Law 
Journal. 





:0O; 


Famous After-Dinner Speakers. 


It does not make any difference that the humor 
of your audience is a well-fed humor, because the 
better the dinner, the more is expected of the 
speakers. 

No man, shipwrecked on a desert island, without 
so much as a cannibal for company, is so utterly 
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alone in the world as the after-dinner speaker dur- 
ing the first few moments that he gets on his feet. 

The tone of his voice, his attitude, the construc- 
tion of his preliminary ideas, establish his reputa- 
tion, not merely as an after-dinner speaker, but as a 
man who is making an indelible impression upon 
the men within the sound of his voice. 

A speaker is usually assigned to a subject, and 
that is the best any one on this earth can do for 
him. He must meet his fate alone, and he cannot 
take it too seriously. 

At a recent dinner to Mark Twain, “ Dan” Beard 
described his duties as chairman as being akin to 
those of a common grammar, “to put the parts of 
speech together.” 

Perhaps the special reason for the success of this 
dinner was the presence of the two best after-dinner 
speakers in America, Mark Twain and Andrew Car- 
negie. I say the best without forgetting Simeon 
Ford and Mr. Choate and General Horace Porter, 
without even forgetting Chauncey Depew. 

If Andrew Carnegie keeps up the gait he set him- 
self at the dinner of the Society of Illustrators he 
will be the most sought-for man in America at 
banquets. 

He has that most precious of all gifts in art— 
the impromptu instinct. He gets on to his feet 
briskly, without hems or haws; he clings to nothing 
so material as a table or chair, but takes up his 
task with heart and brain aglow. He talks natu- 
rally, his gestures seem to beckon to the call of the 
best there is in a man; his arms talk, his hands talk, 
his manner is proof of sincerity. Perhaps the best 
quality of his after-dinner speeches is their clever- 
ness of turn, their smartness of phrase, the genial 
warmth that he exudes—and perspires. Andrew 
Carnegie is a model for the modern after-dinner 
speaker, because he avoids the vanities of Malvolio, 
because he exerts the music of life rather than the 
dull facts of the day. 

Next to Mark Twain, Andrew Carnegie is the 
most ingenuously fascinating speaker, but one could 
not help noticing, as they stood side by side, that 
Carnegie’s gestures and mannerisms were peculiarly 
similar to those of Mark Twain. Without dwelling 
upon this resemblance, it suggests the possibility 
that Mr. Carnegie has taken Mark Twain-as a 
model after-dinner speaker. There could be no bet- 
ter model than Mark Twain, whose style is as 
unique and winning as his books. 

Mark Twain talks as he feels, unreservedly, and 
what he feels is the best normal measure of feeling 
that man has to show. 

He begins talking in an easy, quiet, conversa- 
tional tone, that places his hearers upon intimate 
terms with him at once. 

His gestures are expressive of his buoyant nature, 
his entire lack of artificiality, of his wide angle 
lense of vision upon men’s hearts and minds. 

He never precedes himself with a cough, or a hesi- 





tancy; he has no ambushed phrases, no broken sen- 
tences, and he makes climaxes that are poetic, con- 
veys a wit that is unpremeditated. 

Through it all is the beaming light of kindliness, 
of indestructible assurance of worldly knowledge. 
He usually holds a lighted cigar in his hand, which 
he uses in punctuating puffs. 

In spite of his years, he is a figure of eternal 
youth, alive in heart and brain as few younger men 
can ever be. 

These two, Mark Twain and Andrew Carnegie, are 
the ideal after-dinner speakers—but there are those 
who, lacking the genius of these two men, must still 
serve efficiently in the ranks of after-dinner speak- 
ers.—New York Times. 





20: 
How Lincoln Climbed. 

The lawyer who works his way up from a five- 
dollar fee in a suit before a justice of the peace to 
a five-thousand-dollar fee before the Supreme Court 
of his State has a long and hard path to climb, 
writes Helen Nicolay in “The Boys’ Life of Lin- 
eoln,” in St. Nicholas. Lincoln climbed this path 
for 25 years, with industry, perseverance, patience— 
above all, with that self-control and keen sense of 
right and wrong which always clearly traced the di- 
viding line between his duty to his client and his 
duty to society and truth. His perfect frankness of 
statement assured him of the confidence of judge and 
jury in every argument. His habit of fully admit- 
ting the weak points in this case gained him their 
close attention to his strong ones, and when clients 
brought him questionable cases his advice was al- 
ways not to bring suit. 

“Yes,” he once said to a man who offered him such 
a case; “there is no reasonable doubt but that I can 
gain your case for you. I can set a whole neighbor- 
hood at loggerheads; I can distress a widowed 
mother and her six fatherless children, and thereby 
gain for you six hundred dollars, which rightfully 
belongs, it appears to me, as much to them as it 
does to you. I shall not take your case, but I will 
give you a little advice for nothing. You seem a 
sprightly, energetic man. I would advise you to try 
your hand at making six hundred dollars in some 
other way.” 

He would have nothing to do with the “ tricks” 
of the profession, though he met these readily enough 
when practised by others. He never knowingly un- 
dertook a case in which justice was on the side of 
his opponent. That same inconvenient honesty 
which prompted him, in his storekeeping days, to 
close the shop and go in search of a woman he had 
innocently defrauded of a few ounces of tea while 
weighing out her groceries, made it impossible for 
him to do his best with a poor case. “ Swett,” he 
once exclaimed, turning suddenly to his associate, 
“the man is guilty; you defend him—lI can’t,” and 
gave up his share of a large fee. 





